
STAFF REPORT

DATE: November 15, 2016

TO: City Council

FROM: Dianna Jensen, City Engineer
Michael Mitchell, Principal Civil Engineer
Diane Phillips, Project Manager

SUBJECT: Award for Advanced Metering Infrastructure and Meter Replacement Project,
CIP No. 8187

Recommendation
Approve the attached Resolution which:

1. Approves the agreement in the amount of $6,845,814.95 with Delta Engineering Sales for
the installation and operation of the hardware and software for the Advanced Metering
Infrastructure and replacement of the City’s existing water meters with new meters and
authorizes the City Manager to execute the Agreement; and

2. Approves the agreement with Aclara meter to billing software licensing in the amount of
$45,136 and authorizes the City Manager to execute the agreement.

3. Approves the agreement with Aquahawk for the customer portal software licensing in the
amount of $23,045.40 and authorizes the City Manager to execute the agreement.

4. Approve budget adjustment (Attachment 6) in the amount of $562,238 from CIP No.
Surface Water Pipelines Funds, toward CIP No. 8187.

Fiscal Impact
The cost for this project of $6,845,814.95 is budgeted in CIP No. 8187 and is included, along
with costs for other support services, in the State Revolving Loan for $35.5 million for the Water
Quality Improvement Project.  The yearly software licensing and support fee for Aclara meter to
billing software is $45,136.00 and is budgeted in the Water Division Operations and
Maintenance account.  The fee for the Aquahawk customer portal software licensing and support
is $23,045.40 per year and is also budgeted in the Water Division Operations and Maintenance
account.

Project Costs:
Delta Engineering Contract: $ 6,845,814.95
On-Call Engineering Support from Brown and Caldwell: $ 101,500.00
On-Call Project Inspection: $      60,000.00
City Staff Time $ 275,000.00
TOTAL $ 7,282,314.95
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Yearly Fees:
Aclara meter to billing software $      45,136.00
Aquahawk customer portal software $      23,045.40
TOTAL $ 68,181.40

Project Revenue
CIP No. 8187 Original Contract Funds $ 6,343,577.00
BA from CIP No. 8224 $    562,238.00
Previously Budgeted Professional Services $ 101,500.00
Previously Budgeted City Staff Time $    275,000.00
TOTAL $ 7,282,315.00

Council Goals
This work is consistent with the Council goal to Fund, Maintain, and Improve Infrastructure with
the objective to Develop plans and funding strategies to address the long term needs of the
community in planning for infrastructure and City assets. It is also consistent with the Council
goal to Pursue Environmental Sustainability with the objective to conserve resources in an
environmentally responsible manner; increase water and energy efficiency of existing resources
and explore alternatives.

Background and Analysis
In 2008, the City hired Brown and Caldwell to prepare an Automated Meter Reading Feasibility
Study.  The City identified fixed radio meter reading as the preferred method to read meters.
This method of reading meters consists of fixed radio antennas which access all meter data for
the entire customer base.

The City conducted a pilot fixed radio meter reading system by having Golden State Flow
Measurement install transmitting endpoints and one radio antenna on the 300 City owned meters
only.  This project was complete in 2014 at a cost of $198,881 and operation and consumption
data has been gathered for these meters through radio reads. The yearly meter to billing software
licensing fee to read these 300 meters is $28,000.

The remaining approximately 16,500 meters are currently read by a contracted company driving
past the meters once each month and gathering consumption information thru radio transmission.

Some of the advantages of the fixed radio method include:
1. Avoid labor cost of manually reading meters (Approximately $185,000 per year)
2. Provide real-time water consumption data to help customers reduce water use.
3. Reduce pollution by eliminating the need for a vehicle to read meters.
4. Water leaks can be noticed as they occur, rather than when billed.

This project involves the replacement of the all the 16,800 meters in the City and conversion to a
fixed radio system. This will include all residential, commercial, industrial and irrigation
customers and replacement of all the old City meters. The existing meters are past their useful
life and some are not gathering data accurately. A study has been completed that identified the
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general areas of town where seven antennas will be needed for the radio system. Antennas can
be attached to light poles, tanks, towers or other appurtenances.

A Request for Proposals (RFP) was posted and sent out in February 2016 and four proposals
were received in March.  The proposers then gave presentations about their project approach.
City staff that were on the review team consisted of the Environmental Resources Manager,
Accounting and Fiscal Analyst, Administrative Analyst II, Project Manager, and Water
Distribution Programs Supervisor. The Project Manager from Brown and Caldwell also assisted
with the review. Proposers were rated on both their presentation and proposal according to the
criteria listed in the RFP of Technical Capabilities, References, Ease of Use and Project Cost.

The team name, proposed cost and project 20 year life cycle cost for each proposer are listed
below:

Equarius $7,061,909.58 $8,476,097.11
National $6,703,574.07 $12,613,107.07
Delta $6,845,814.95 $8,426,912.19
Sensus $6,656,632.84 $8,308,469.07

The RFP required that transmitters that are a part of the Advanced Metering Infrastructure
system operate on a FCC-licensed radio frequency or use cellular technology.  Three proposers
(Equarius, Delta, and Sensus) proposed transmitters that operate on a FCC-licensed radio
frequency.  National proposed a system that uses cellular technology.   The cellular technology
requires an montly fee of approximately $1 per meter.  This annual fee drives the 20-year life
cycle cost to be significant higher than with radio transmitter technology.

The RFP required that “meter casing must be made of brass, stainless steel, or copper alloy
material.  Plastic or polymer bottoms are not acceptable.” Metal body meters are preferred by
operations staff due to the durability of metal body meters compared to plastic body meters.  The
increased cost of frequent maintenance and replacement for polymer will exceed any life cycle
cost savings. Meters for residential homes proposed by Sensus were constructed of polymer
bodies, which did not comply with the RFP requirements.  The other three proposers proposed
metal body meters. Therefore, although Sensus was the lowest cost, they were removed from
consideration.

Delta was selected because of responsiveness to the RFP requirements, lower 20-year life cycle
costs, and response of references.

Aclara will provide meter to billing system software and maintenance that allows the meters to
be read by transmission.  This information is converted by Aclara through our SunGard financial
software so that it is available in our billing system.

References for the Delta team, including sub-consultants Aclara and Aquahawk were very
positive, including a reference that recently evaluated the teams in a pilot AMI project.
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Currently, the City is using WaterSmart software, which yearly licensing fee is $50,000, to allow
interested water customers access to their water consumption data.  Aquahawk will replace this
software and provide real-time information to help customers to lower their water use and also
provide additional tools for staff the current software does not have.  Aquahawk will make use of
existing customer’s login credentials to ease in the transition from the old software to the new.
Customers will receive an email notification of the new software and will only need to click on a
link to update their passwords. All other water customers that are not currently using
WaterSmart will be given access to their real-time consumption in Aquahawk. Aquahawk was
chosen to replace WaterSmart because the yearly fee for use is less and it is more customer
friendly.

Under the Delta Engineering contract cost for meter to billing software combined with customer
portal software will be $68,181.40 and the current cost for the 300 meters for meter to billing
software is $28,000 (software fee that would cover up to all city meters if they were installed)
and for the customer portal is $50,000 for a current total of $78,000.

Current cost for billing software and customer portal: $78,000.00/year
Future cost for billing software and customer portal: $68,181.40/year

Meter installation will occur over about a 12-month period beginning in January.  A Public
Outreach program is being developed that will include initial letters explaining the program and
door flyers as meter replacement become imminent.   Meter replacement will begin with City
owned meters first to establish communication with the antennae’s and to assure smooth upload
of real-time water consumption prior to replacing residential meters.

Attachments
1. Resolution
2. Delta Agreement
3. Aclara Software License Agreement
4. Aquahawk Agreement
5. Propagation Study
6. Budget Adjustment

11-15-16 City Council Meeting 05A - 4



RESOLUTION NO. XX-XXX, SERIES 2016

RESOLUTION AUTHORIZING THE CITY MANAGER TO EXECUTE AN
AGREEMENT WITH DELTA ENGINEERING SALES FOR INSTALLATION

AND OPERATION OF ADVANCED METERING INFRASTRUCTURE
AND WATER METERS

WHEREAS, City staff selected Delta Engineering Sales to provide advanced water meter
infrastructure and meters; and

WHEREAS, the facilities to be installed by Delta Engineering Sales will support the Water
Division meter reading program through data gathering, analysis, reporting, billing and other
water consumption data services; and

WHEREAS, an RFP was sent out and four proposals were received and Delta Engineering Sales
meet all the RFP requirements and had the lowest life cycle cost; and

WHEREAS, a separate contract with Alcara is needed for software license; and

WHEREAS, a separate contract with Aquahawk is needed for software license.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Davis that the
agreement by and between the City of Davis, a Municipal Corporation, and Delta Engineering
Sales, to provide advanced metering infrastructure and meters in the amount of $6,845,814.95 is
approved; and

BE IT FURTHER RESOLVED that the City Manager is hereby authorized to execute the
agreement with Delta Engineering Sales; and

BE IT FURTHER RESOLVED that the City Manager is hereby authorized to execute the
agreement with Aclara and subsequent annual contracts to continue the service; and

BE IT FURTHER RESOLVED that the City Manager is hereby authorized to execute the
agreement with Aquahawk and subsequent annual contracts to continue the serves; and

BE IT FURTHER RESOLVED that all terms, conditions, and covenants of said agreements be, and
the same are hereby approved, ratified, and confirmed.

PASSED AND ADOPTED by the City Council of the City of Davis this 1st day of November,
2016, by the following vote:

AYES:

NOES:

ABSENT:
Robb Davis
Mayor

ATTEST:
Zoe S. Mirabile, CMC
City Clerk
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ACLARA SOFTWARE LICENSE AGREEMENT

This Software License Agreement is entered into as of the date last signed below (the “Effective Date”) by and
between:

Aclara Technologies LLC, an Ohio Limited Liability Company
945 Hornet Drive
Hazelwood, MO 63042
(Referred to herein as “Aclara”)

And City of Davis
1717 Fifth Street
Davis, CA 95616
(Referred to herein as “Licensee”)

Individually, Aclara® and Licensee may be referred to as “Party” and collectively as “Parties”.

Whereas, Aclara has developed certain proprietary equipment and software which together constitute the Aclara®

Technology System which performs automatic meter reading and collects metering data utilized by providers of
electricity, gas and water to consumers;

Whereas, Licensee has agreed with Delta Engineering (“hereinafter referred to as ”Distributor”) under the terms
of which Licensee will acquire from Distributor certain of the equipment constituting the Aclara Technology
System and will perform certain services in connection therewith; and

Whereas, Licensee desires to license from Aclara, and Aclara desires to license to Licensee certain computer
software and obtain from Aclara certain software maintenance and support services as more fully described
below:

NOW THEREFORE, in consideration of the mutual covenants contained herein, and intending to be legally
bound, the Parties agree as follows:

NOW THEREFORE, in consideration of the mutual covenants contained herein, and intending to be legally bound,
the Parties agree as follows:

1. Definitions. The following words and phrases shall have the following meanings for the purposes of this
Software License Agreement:

A. “Aclara Licensed Software” means the software described on Attachment A as “Aclara Software”.

B. “Aclara Technology System” means the system comprised, in part, of: 1) the Designated Equipment
purchased by Licensee from Distributor, and 2) the Licensed Software licensed to Licensee
hereunder.

C. “Confidential Information” means the proprietary, confidential, trade secret or nonpublic information
of a Party that is disclosed in printed, written, graphic, photographic or other tangible form, verbally,
electronically or by observation to the other Party, and with respect to Aclara, includes without
limitation, Aclara Licensed Software and Documentation.

D. “Delivery” shall mean the remote installation of the Software on the Licensee-provided Designated
Equipment, or, if applicable, upon the Delivery of the Designated Equipment provided by Aclara on
which the Software is installed.

E. “Designated Equipment” means the computer equipment of Licensee in which Aclara pre-installs
or remotely installs (after purchase) the Licensed Software and such additional equipment and
back-up equipment as Licensee may from time to time designate in writing, and which in all cases
must meet the Designated Equipment Specifications.
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F. “Designated Equipment Specifications” means Aclara’s functional and technical requirements for
the Designated Equipment which must be met by Licensee as a condition of the license granted
herein.

G. “Documentation” means basic, descriptive, training and instructive materials pertinent to the
Licensed Software.

H. “Hosted Solution(s)” means the Software, systems and servers which reside at the Aclara facility
and which are available for license as part of the Aclara Licensed Software offerings set forth in
Attachment A. An Annual Service Provider (“ASP”) Fee for the Hosted Solution may apply as set
forth in Attachment A.

I. “Licensed Software” means the Aclara Licensed Software and the Third Party Licensed Software.

J. “Licensing Parameters” means Central Processing Units (CPUs), Processors (including Sockets
and/or Cores), Seats, Interfaces and End Points connected to the system (Meters, LCTs, CSTs,
DSIs, MTUs, DCUs, etc.) and permitted number of Maximum Utilities (unless a Multi-Utility license)
as set forth on Attachment A.

K. “Maintenance Fees” means the annual fees due and payable by Licensee for Maintenance
Services, as set forth in Attachment A.

L. “Maintenance Services” means support and maintenance of the Aclara Licensed Software which
is offered to Licensee under a separate Maintenance Agreement.

M. “Multi-Utility” means, as set forth in Attachment A, a license under the Licensing Parameters of
which the Licensee is allowed to read meters for another utility.

N. “Non-Hosted Solution(s)” means the Software, systems and servers which reside at the Licensee’s
facility and which are available for license as part of the Aclara Licensed Software offerings set
forth in Attachment A.

O. Object Code” means the instructions or statements comprising the Licensed Software expressed
in machine-readable language, being the machine level representations that actually cause the
computer to execute instructions and operations.

P. “Peripheral Programs” mean computer programs which do not include any logic or code of the
Licensed Software and which use the output of the Licensed Software as input to another computer
program.

Q. “Software License Agreement” means this document and Attachment A, attached hereto and made
a part hereof, and any amendments, modifications or supplements thereto or attachments
incorporated therein.

R. “Software Release” means a release of licensed or available Software that includes Software
Updates or Software Upgrades. Software Releases may also be developed to address updates of
Third-Party Licensed Software and hardware.

S. “Software Update" means a modification or addition that, when made or added to the Software or
Third Party Licensed Software, establishes material conformity of the Software or the Third Party
Licensed Software to its respective specification, i.e. bug fixes and/or enhancement to existing
function.

T. “Software Upgrade” means a modification or addition to Licensed Software that is beyond the scope
of the definition of Software Updates; and that may be offered to Licensee for licensed use and
maintenance. If Licensee requests Aclara to add a Software Upgrade of the Software licensed
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under this Software License Agreement such Software Upgrade shall be incorporated by written
Amendment.

U. “Source Code” means a set of instructions expressed in human readable language from which the
Object Code is derived.

V. “Third Party Licensed Software” means those software applications that have not been created or
manufactured by Aclara as more particularly described on the Attachment A as “Third Party
Software—Included in this Software License Agreement.”

2. License Grants and Permitted Use.

A. License to Licensed Software. Subject to the terms and conditions set forth herein, as of the date
of Delivery, Aclara grants to Licensee, and Licensee accepts, a fully paid, non-exclusive, non-
transferable, non-sub licensable, revocable license to use only that Licensed Software in Object
Code format for which Licensee has purchased licenses as specified in Attachment A. Third Party
Licensed Software is sublicensed by Aclara to Licensee pursuant to sublicensing agreements with
the respective third parties identified on Attachment A.

B. License to Documentation. Subject to the terms and conditions set forth herein, as of the date of
Delivery, Aclara hereby grants to Licensee, and Licensee accepts, a fully paid, non-exclusive, non-
transferable, non-sub licensable, revocable license to use the Documentation solely in connection
with its use of the Licensed Software.

C. Hosted Solution. Aclara may offer its Hosted Solution as part of the Aclara Licensed Software
offerings set forth in Attachment A. A Hosted Solution Fee may apply as set forth in Attachment A.

D. Permitted Uses of Licensed Software and Documentation. Licensee may use the Licensed
Software only on the Designated Equipment, solely in connection with use of Licensee’s Aclara
Technology System, and strictly within the scope of the Documentation and applicable Licensing
Parameters as set forth in Attachment A. Licensee may run a reasonable number of copies of the
Licensed Software for use in the Designated Equipment and for back-up and archival purposes
only. All such copies shall include any copyright notices appearing in the Licensed Software.
Licensee may copy and modify the Documentation to coordinate the Documentation with
Licensee’s own internal training and working procedures, but Licensee may not distribute any
Documentation outside of its business enterprise or for commercial purposes. Aclara shall have no
liability or obligation to Licensee with respect to any such modified Documentation and any
additional costs incurred by Aclara in the integration of maintenance changes caused by such
modifications shall be reimbursed to Aclara by Licensee.

3. Restrictions on Use. Licensee’s use of the Licensed Software and Documentation is restricted and limited
as follows:

A. Licensing Parameters. Licensee’s use of the Licensed Software is restricted to the Licensing
Parameters applicable to Licensee as set forth in Attachment A. Use of the Licensed Software in
excess of Licensee’s Licensing Parameters is subject to the express written consent of Aclara. If
Licensee exceeds the Licensing Parameters, irrespective of Aclara’s consent, Licensee must pay
all additional License Fees arising from additional licenses and any Multi-Utility licenses (if
applicable).

B. Aclara Technology System.

1) Single Utility License. Unless Licensee is purchasing a Multi-Utility license pursuant to
Attachment A, the Licensed Software is licensed to Licensee for use solely in Licensee’s
own utility business and solely in connection with Licensee’s use of Licensee’s Aclara
Technology System.
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2) Multi-Utility License. If Licensee has a Multi-Utility license, as set forth in Attachment A,
Licensee’s use of the Licensed Software and Documentation is restricted to (i) Licensee’s
internal use solely in connection with Licensee’s use of Licensee’s Aclara Technology
System and to (ii) Licensee’s use in providing meter reading services to its
customer/utilities utilizing Licensee’s Aclara Technology System. The customer/utilities to
which the Licensee may provide such services are limited to those identified in Attachment
A. It is the obligation of Licensee to update such list no less frequently than annually.

C. Additional Restrictions. Licensee is strictly prohibited from: (a) altering, decompiling,
disassembling, decrypting, or reverse engineering the Licensed Software or otherwise reducing the
Licensed Software to Source Code format; (b) copying the Licensed Software or Documentation
except as permitted herein; (c) creating or attempting to create a derivative work from the Licensed
Software; (d) storing or transmitting material that contains software viruses or other computer code,
files, or programs designed to interrupt, destroy, or limit the functionality of the Aclara Technology
System; (e) renting, leasing, granting a security interest in, or otherwise transferring or attempting
to transfer any rights in or to the Licensed Software, making the Licensed Software available to
third parties, or allowing the use of the Licensed Software for the benefit of any third party, whether
on a service bureau or time sharing basis or otherwise; (f) disclosing, providing, or otherwise
making available trade secrets or other Confidential Information contained within the Licensed
Software and/or Documentation in any form to any third party without the prior written consent of
Aclara; and/or (g) removing or defacing any legends, restrictions, product identification, copyright,
trademark or other proprietary notices from the Licensed Software or Documentation. Aclara shall
have the right to seek all available damages in law and in equity in the event of a breach of this
Section 3 and such right shall survive termination of this Software License Agreement.

D. Compliance with Laws. When using the Licensed Software and Documentation, Licensee must at
all times comply with all applicable laws and regulations of the United States and the States,
Country and localities in which the Licensed Software and Documentation is used.

E. Use on Designated Equipment. Licensee’s use of the Licensed Software is restricted to use on the
Designated Equipment. Should Licensee desire to transfer the operation of the Licensed Software
to a computer other than the Designated Equipment, Licensee shall notify Aclara upon such
transfer. Such computer must meet the Designated Equipment Specifications provided by Aclara
to Licensee for applicable Designated Equipment. Upon such notification, such computer shall
become the Designated Equipment. Under no circumstances may the Licensed Software be used
for production purposes on other than the Designated Equipment.

F. Temporary Use. Without notice to Aclara, Licensee may temporarily transfer the operation of the
Licensed Software to a backup computer if the Designated Equipment is inoperative due to
malfunction, or during the performance of preventive maintenance, engineering changes or
changes in features or model until the Designated Equipment is restored to operative status and
processing of the data already entered into the back up computer is completed.

4. Audits.

A. Right to Audit. Upon thirty (30) calendar days’ prior written notice, Aclara may, at Aclara’s expense,
audit Licensee’s use of the Licensed Software to confirm that (a) Licensee is using the Licensed
Software in accordance with the terms and conditions of this Agreement and all applicable laws
and regulations, (b) the quantity of Licensed Software and manner of deployment and use is
consistent with Licensee’s Licensing Parameters, the (c) License Fees calculated and invoiced to
Licensee are consistent with such deployment and use, and (d) all License Fees properly due and
owing have been invoiced and paid by Licensee. Audits shall be conducted by Aclara or its agent
during Licensee’s normal business hours. Licensee agrees to cooperate with all audit activities and
provide Aclara with reasonable assistance and access to all books, records and information
relevant to the audit. Audits shall be limited to once every twelve (12) month period for so long as
Licensee continues to own and operate the Aclara Technology System, except if additional audits
are required by law or if Aclara reasonably believes that a breach of this Agreement has occurred.
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B. Licensee Books and Records. Licensee shall maintain written and/or electronic records of all of
Licensee’s Designated Equipment and Licensed Software deployments and of its payments of
License Fees and Maintenance Fees (if any) (collectively, “Books and Records”). Licensee shall
provide all necessary copies of such Books and Records in written and electronic format to Aclara
upon request and during an audit. Each audit conducted shall be treated as a confidential
undertaking by Aclara, and all findings discovered under an audit are deemed the Confidential
Information of both Parties subject to the terms of Section 12 hereof.

C. Effects of Audit. If an audit reveals that Licensee has underpaid any License Fees or Maintenance
Fees, Aclara may invoice Licensee for any such underpaid amounts, and Licensee shall remit
payment net thirty (30) days from date of invoice. If the aggregate underpaid License Fees or any
Maintenance Fees exceed fifteen percent (15%) of the aggregate License Fees (or Maintenance
Fees if applicable) owed to Aclara, Licensee shall pay Aclara’s or its agent’s reasonable costs of
conducting the audit. If an audit discovers any other breach of this Agreement, Aclara may invoke
its rights of termination and all other remedies available to it under this Agreement, in law and in
equity.

5. License Fee. Upon Delivery of the Licensed Software, Aclara shall issue an invoice for the License Fee set
forth on Attachment A. Such invoice shall be due and payable, without discount, within 30 days of issuance.
The License Fee is exclusive of all taxes imposed by any governmental agency based on Licensee’s use
or possession of the Licensed Software, including, but not limited to, state or local sales, use and personal
property taxes, all of which shall be Licensee’s sole responsibility.

6. Ownership of Licensed Software and Documentation. Aclara is the owner of the Aclara Licensed Software
and Documentation. The Third Party Licensed Software is owned by the third parties named on Attachment
A as set forth opposite their respective product.

7. Warranties. In connection with the Licensed Software and any services provided hereunder, Aclara makes
the following warranties:

A. Licensed Software. With respect to Aclara Licensed Software and any updates or upgrades thereto
provided to Licensee:

1) Aclara is the owner of the Aclara Licensed Software and has the right and authority to
license the Aclara Licensed Software to Licensee;

2) With respect to Third Party Licensed Software, Aclara has the right to license such Third
Party Licensed Software to Licensee and has paid all applicable fees with respect to such
right; and

3) The Aclara Licensed Software will operate substantially in accordance with the
Documentation licensed by Aclara pursuant to the terms of this Software License
Agreement when used in accordance with the terms of such Documentation and the
Licensing Parameters.

B. Remedies. If Licensee believes a breach of the foregoing warranties has occurred within twelve
(12) months from Delivery of the Aclara Licensed Software, Licensee shall promptly notify Aclara,
and Aclara shall investigate the warranty breach. If Aclara is able to replicate the error and confirm
that a warranty breach (not subject to exclusion) has occurred during the foregoing period, Aclara
shall, at its cost, perform such work as is necessary to remedy the breach as soon as commercially
practicable. If Aclara breaches the warranties set forth in Section 7A(i) or (ii) and a claim is brought
against Licensee as a result thereof, the indemnification set forth in Section 13 will apply as
Licensee’s remedy. If Aclara is unable to cure a warranty breach within a reasonable period of time,
Licensee may terminate this Agreement for cause. The foregoing are Licensee’s sole and exclusive
remedies for breach of the warranties set forth herein.

C. Disclaimers.
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1) Except as expressly provided herein, Aclara expressly disclaims all express and implied
warranties and any liability with respect to any Third Party Licensed Software. Licensee
acknowledges and agrees that any Third Party Licensed Software provided by Aclara is
subject only to the warranties made by the creator, manufacturer or licensor of such Third
Party Licensed Software.

2) The warranties provided herein shall be deemed null and void, and Aclara shall be forever
released from any obligations under these warranties or any liability to Licensee for any
damages incurred by Licensee or claims of any kind arising from (i) Licensee’s violation of
any of its obligations or use restrictions set forth herein, (ii) any unauthorized use of or
modifications, alterations, misapplications, or repairs made to all or any portion of the
Aclara Technology System by Licensee or persons other than Aclara Personnel, (iii)
Licensee’s negligence, willful misconduct, or accidents, or (iv) normal wear and tear.

THE WARRANTIES SET FORTH IN THIS SOFTWARE LICENSE AGREEMENT ARE
EXCLUSIVE AND IN LIEU OF ALL OTHER WARRANTIES, WHETHER EXPRESSED OR
IMPLIED, INCLUDING ANY WARRANTIES OF MERCHANTABILITY OR FITNESS FOR
PURPOSE.

8. Term and Termination.

A. Term. This Software License Agreement shall commence upon the Effective Date and, unless
sooner terminated as provided herein, shall remain in effect so long as Licensee continues to own
and operate the Aclara Technology System. The licenses granted hereunder shall commence on
Delivery.

B. Automatic Termination. This Software License Agreement and the licenses granted hereunder shall
automatically and immediately terminate upon the date that Licensee ceases owning and operating
the Aclara Technology System for any reason.

C. Termination for Cause. Aclara may terminate this Software License Agreement and the licenses
granted hereunder:

1) for any material breach or default by Licensee upon notice in writing to Licensee, specifying
the breach or default by Licensee, and Licensee’s failure to cure such breach or default
within 30 days from the date of its receipt of such notice;

2) upon Licensee’s ceasing to do business;

3) upon the dissolution of Licensee;

4) upon the filing of any petition for declaration of bankruptcy or insolvency by or against
Licensee which is not withdrawn or dismissed within 30 days; or

5) upon the appointment of a receiver for Licensee.

D. Termination for Convenience. Licensee may terminate this Software License Agreement without
cause at any time upon 30 days’ notice in writing to Aclara.

E. Effects of Termination. Upon the cessation of use of the Licensed Software by Licensee or upon
the termination of this Software License Agreement as herein provided, Licensee shall promptly
return to Aclara all copies of the Licensed Software and Documentation or destroy same and
provide to Aclara a certificate of destruction in form and content satisfactory to Aclara and executed
by an officer of Licensee. Each Party shall likewise return to the other Party all copies of the other
Party’s Confidential Information in accordance with Section 12E hereof.
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9. Peripheral Programs. In order to make efficient use of the data generated by the Licensed Software,
Licensee shall have the right to develop one or more Peripheral Programs. Aclara shall have no rights to
or obligations with respect to Peripheral Programs.

10. Aclara Maintenance Agreement. Aclara offers Maintenance Services to Licensees under a separate
Maintenance Agreement, as may be updated from time to time and available to Licensee upon request.
Maintenance Fees and Maintenance are calculated in accordance with Aclara’s standard rates then in effect
subject to the Licensing Parameters as set forth on Attachment A and the level of service selected by
Licensee, as set forth on the Maintenance Agreement, Schedule J.

11. Third Party Beneficiaries. With respect to the owners or licensors of Third Party Licensed Software, such
owners or licensors are third party beneficiaries of this Software License Agreement.

12. Confidentiality. Each Party may obtain access to the other Party’s Confidential Information during the Term
hereof. For purposes of this Section 12, the term "Discloser" means the Party who has, through any of the
forgoing means, intentionally or unintentionally, provided its Confidential Information to the other Party; and
the term “Recipient" means the Party receiving or obtaining access to the Discloser’s Confidential
Information.

A. Scope of Protection and Use. Each Party shall treat the other Party’s Confidential Information in
manner similar to the manner it treats its own similar information, and in no event with less than
reasonable care. Neither Party shall disclose the other Party’s Confidential Information to any third
party or use the other Party’s Confidential Information for any purpose other than in the
performance of this Software License Agreement. Recipient shall hold the Confidential Information
in confidence and only disclose the Confidential Information to its officers, employees, consultants,
counsel, affiliates, independent contractors, or agents (collectively "Representatives") who (i)
need the Confidential Information to assist the Recipient with performing its obligations or
exercising its rights under this Software License Agreement, (ii) have executed a nondisclosure or
confidentiality agreement with Recipient containing terms at least as protective as the terms in this
Software License Agreement and such agreement applies to Discloser’s Confidential Information,
and (iii) have been instructed that the information they are receiving is the Discloser’s Confidential
Information that must be protected in accordance with this Software License Agreement and the
terms of the Representative’s nondisclosure agreement.

B. Exceptions. Except for any portion of Aclara’s Confidential Information that is a trade secret and
which shall be deemed Confidential Information for so long as it is a trade secret Confidential
Information excludes information that:

1) is or becomes part of the public domain without violation of this Software License
Agreement by Recipient;

2) is already in Recipient’s possession free of any restriction on use or disclosure;

3) becomes available to Recipient from a third party provided that Recipient was free from
restriction on the disclosure of the information; or

4) has been independently developed by Recipient.

C. Permitted Disclosure. If Recipient is required by legal proceeding discovery request “open record”
or equivalent request pursuant to the California Public Records Act (Cal. Gov’t Code sec. 6250 et
seq.) or similar law, investigative demand, subpoena, court or government order to disclose
Confidential Information, Recipient may disclose such Confidential Information provided that:

1) the disclosure is limited to the extent and purpose legally required; and

2) prior to any disclosure and if permitted by applicable law, Recipient shall immediately notify
Discloser in writing of the existence, terms, and conditions of the required disclosure and,
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at Discloser's request and expense, cooperate in obtaining a protective order or other
reliable assurance that confidential treatment will be accorded the Confidential Information.

D. Recipient Liability. Recipient shall be responsible for any violation of this Software License
Agreement by its Representatives and liable for any damages to Discloser arising from any such
violation. Recipient shall use reasonable efforts to restrain its Representatives (including
Representatives who, subsequent to the date of this Software License Agreement, become former
Representatives) from unauthorized use or disclosure of the Confidential Information.

E. Ownership Rights. All Confidential Information shall, between Discloser and Recipient, remain the
property of Discloser. Upon termination of this Software License Agreement for any reason,
Recipient shall promptly return all Disclosed Information of Discloser and destroy, and provide
written certification to Discloser of such destruct ion, all other materials embodying the Disclosed
Information of Discloser.

F. Independent Developments. Recipient may at any time independently develop information similar
to, or products and services that compete with products or services identified in, the Disclosed
Information, provided that Discloser’s Confidential Information is not used in any such development.

G. Injunctive Relief. The Parties stipulate that a breach of this Section 12 by Recipient will cause
immediate and irreparable harm and significant injury to Discloser, for which there is no adequate
remedy at law and that Discloser shall be entitled, in addition to any other rights and remedies it
may have, to injunctive relief, specific performance and other equitable remedies to restrain any
threatened, continuing, or further breach of this Section 12. Recipient shall immediately advise
Discloser of any discovered breach by Recipient or its Representatives of this Software License
Agreement and shall reasonably cooperate, at Recipient's expense, with Discloser in retrieving the
disclosed Confidential Information and restricting any continuing breach.

13. Indemnity.

A. By Aclara. Aclara shall defend Licensee from and against any third party actions, allegations, suits
or claims (“Claims”) to the extent alleging that the most current version of the Aclara Licensed
Software, when used by Licensee strictly in accordance with the terms of this Software License
Agreement, infringes a third party’s United States patent, copyright, trademark, or trade secret, and
Aclara shall indemnify and hold harmless Licensee from all damages, costs and liabilities awarded
to such third party by legal judgment or settlement resulting from such Claims. The foregoing
indemnity obligation is subject to the following: (i) Licensee promptly notifies Aclara in writing of
such Claims; (ii) Licensee fully cooperates with Aclara in assisting in the defense or settlement of
such Claims; and (iii) Aclara has the sole right to conduct the defense of such Claims or to settle
such Claims.

B. Exceptions. Notwithstanding the foregoing, Aclara shall not be liable for or obligated to indemnify
Licensee for any Claims based on or arising from the follow “Exceptions”: (i) Licensee’s misuse or
unauthorized modification of the Aclara Licensed Software, (ii) Licensee’s failure to use corrections
or enhancements or to run the most recent version of the Aclara Licensed Software, if any such
actions would have prevented the Claims, (iii) use of the Aclara Licensed Software in combination
with any computer programs or applications, operating system, material, service or information not
provided or authorized in writing by Aclara for such use, or (d) any use of the Aclara Licensed
Software for the benefit of any third party other than Licensee.

C. Enjoinment. In the event any the Aclara Licensed Software that is subject to any Claims is held in
such suit to be infringing or misappropriating or its use by Licensee is enjoined or limited in any
manner, or Aclara believes that such holding or enjoining is likely, Aclara shall at its expense: (a)
procure for Licensee the right to continue use of Aclara Licensed Software, or (b) replace or modify
the same with an equivalent non-infringing product with functionality substantially similar to the
product it is replacing. THE REMEDIES IN SECTIONS 13A AMD 13C ARE LICENSEE’S SOLE
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AND EXCLUSIVE REMEDIES AND ACLARA'S SOLE AND EXCLUSIVE OBLIGATIONS AND
LIABILITIES WITH RESPECT TO ANY CLAIM OF INFRINGEMENT.

D. By Licensee. Licensee shall defend Aclara from and against any Claims to the extent arising from
Licensee’s actions or inactions that cause the Exceptions set forth above to occur, and Licensee
shall indemnify and hold harmless Aclara from all damages, costs and liabilities awarded to such
third party by legal judgment or settlement resulting from such Claims. The foregoing indemnity
obligation is subject to the following: (i) Aclara promptly notifies Licensee in writing of such Claims;
(ii) Aclara fully cooperates with Licensee in assisting in the defense or settlement of such Claims;
and (iii) Licensee has the sole right to conduct the defense of such Claims or to settle such Claims.

14. Limitation of Liability and Damages. Notwithstanding anything contained herein to the contrary, the total
aggregate liability of Aclara to Licensee for any and all liability arising out of or in connection with the
performance of this Software License Agreement shall be limited to the aggregate sum of payments made
by Licensee to Aclara under this Software License Agreement. IN NO CASE SHALL EITHER PARTY BE
LIABLE TO THE OTHER PARTY FOR ANY CONSEQUENTIAL, INCIDENTAL, INDIRECT, PUNITIVE,
OR SPECIAL DAMAGES OR FOR THE LOSS OF BENEFIT, PROFIT, REVENUE, OR DATA, EVEN IF
THE PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

15. Uniform Computer Information Transactions Act. The Uniform Computer Information Transactions Act (the
“Act”), including any law that incorporates substantially all of the provisions of the Act, however titled, shall
not apply to this Software License Agreement.

16. Assignment. Neither Party may assign its rights or obligations under this Software License Agreement
without the prior written consent of the other Party, provided however, that Aclara may assign this Software
License Agreement to an Affiliate, or to entity acquiring all or substantially all of the assets of Aclara if the
acquiring entity is an Affiliate, or, by operation of law, to an entity into which Aclara is merged if the surviving
entity is an Affiliate, in each such case without prior approval of the other Party. In any such event, Aclara
shall provide the other Party with prompt written notice of such assignment. As used herein, “Affiliate”
means a company which either owns or controls Aclara or which Aclara owns or controls directly or
indirectly, or is under common control directly or indirectly with Aclara through a common parent company.

17. Notices. Any notices required or permitted hereunder shall be in Electronic mail or in writing and shall be
deemed to be given sent by United States registered or certified mail, postage prepaid, to the respective
Parties at the addresses shown below. Notices so given shall be deemed received three business days
from the date of deposit in the U. S. Mails.

If to Aclara:
Aclara Technologies LLC
Attn: Legal Department
945 Hornet Drive
St. Louis, MO 63042

If to Licensee:
City of Davis
Attn: Diane Phillips
1717 Fifth Street
Davis, CA 95616

18. Injunctive Relief. Licensee agrees that notwithstanding anything contained herein to the contrary, in the
event of a breach by Licensee of the terms of this Software License Agreement, or if Aclara has reasonable
reason to believe that such a breach is imminent, Aclara shall have the unequivocal right to seek and obtain
timely injunctive relief against Licensee in order to protect Aclara’s rights in and to the Licensed Software.

19. Governing Law. This Software License Agreement shall be governed by the laws of the State of California,
United States of America.
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IN WITNESS WHEREOF, the Parties have executed this Software License Agreement as of the Effective Date.

Aclara Technologies LLC City of Davis

By: By:

Name: Kurt R. Bruenning Name:

Title: CFO Title:

Date: Date:

Approved as to form:

Harriet A. Steiner
City Attorney
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Attachment A

SOFTWARE AND FEES

This Attachment A is attached to and incorporated in that certain Software License Agreement by and between
Aclara Technologies LLC and the Licensee thereto. This Attachment A lists and includes the following:

I. Aclara Licensed Software
· Computer Equipment Description
· Model Type
· Quantity
· Licensing Parameters

II. Third Party Software – NOT INCLUDED IN LICENSE FROM ACLARA
· Computer Equipment Description
· Model Type
· Quantity
· Licensing Parameters (n/a)

III. Third Party Software – INCLUDED IN LICENSE FROM ACLARA
· Item number
· Vendor/supplier
· Software Description
· Licensing Parameters

IV. License Fees and Included Components
· List of Software (E.g. iiDEAS, STAR Programmer, etc.)
· One-time fee per component

V. Incremental License Fees ABOVE Maximum Licensing Parameters
· Parameter Descriptions
· Correponding fees

VI. Annual Maintenance Fees
· Maintenance-only for Non-Hosted Solution
· Hosted Solution (Annual Service Provider) Fee

VII. Additional Fees for Customization Work
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MAINTENANCE AGREEMENT

This Agreement is made and entered into as of the date last signed below (the “Effective Date”) by and
between:

Aclara Technologies LLC, an Ohio Limited Liability Company
945 Hornet Drive
Hazelwood, Missouri 63042
(Referred to herein as “Aclara”)

And City of Davis
1717 Fifth Street
Davis, CA 95616
(Referred to herein as “Customer”)

Individually, Aclara® and Customer may be referred to as “Party” and collectively as “Parties”.

Whereas, the parties have agreed to enter into a Software License Agreement under which Customer will
license from Aclara, and Aclara will license to Customer certain computer software; and

Whereas, Customer has agreed to obtain from Aclara, and Aclara has agreed to provide to Customer
associated maintenance services for the Customer’s Aclara Technology System as more fully described
below

NOW THEREFORE, in consideration of the mutual covenants contained herein, and intending to be
legally bound, the Parties agree as follows:

1. Definitions. For the purposes of this Agreement, the following definitions shall apply:

A. “Aclara Holidays” means New Year’s Day, Memorial Day, Independence Day, Labor Day,
Thanksgiving, the day after Thanksgiving, Christmas Eve, Christmas Day and New
Year’s Eve.

B. “Aclara Technology System” (or “System”) means the system comprised of, in part 1) the
Hardware purchased from Aclara by Customer, and 2) the Software licensed by Aclara to
Customer under the terms of the Software License Agreement.

C. “Additional Services” means services offered by Aclara for improvements
and/or enhancements to the Customer’s System that are not covered by this Agreement,
but may be offered and provided at the rates set forth on Schedule B hereto.

D. “Classroom Training” means training offered by Aclara at its facility.

E. “Customer Portal” means an electronic gateway to a secure entry point via Aclara’s
website at www.Aclara.com that allows Aclara customers to log in to an area where they
can view and download information or request assistance regarding Issues with the
System.

F. “On-Site Maintenance Services” means Aclara providing Maintenance Services at the
Customer’s facility at the then current rates stated in Schedule B, Time and Material
Rates, attached hereto.

G. “Custom Enhancement” means any improvement, modification or addition that, when
made or added to the Software or Third Party Licensed Software, changes its utility,

11-15-16 City Council Meeting 05A - 115



Aclara-City of
Davis

Maintenance Agmt – 07/2015 Page 2 of 27

efficiency, functional capability or application. Custom Enhancements are not included as
part of this Agreement.

H. “Customer Site Training” means Aclara providing its training at the Customer’s facility at
the then current terms and pricing published on the Aclara Customer Portal.  The training
may be customized to meet the Customer’s needs.

I. “Delivery” means, in the case of Software provided hereunder (and as applicable), (i) the
remote installation of the Software by Aclara on the Customer-provided Designated
Equipment; or (ii) delivery of the Designated Equipment provided by Aclara on which the
Software is installed; or (iii) the loading of the software to an FTP site for Customer’s
availability to download.  “Delivery” means, in the case of Services provided hereunder,
the periodic performance of such Services as described herein.

J. “Error” means any failure of Software to conform in all material respects to the
requirements of this Agreement or Aclara’s published specifications. Any nonconformity
resulting from Customer’s misuse, improper use, alteration or damage of the Software,
the combination of the Software with any hardware or software not supplied by or
authorized by Aclara, or any other condition beyond the control of Aclara, shall not be
considered an Error.

K. “Error Correction” means either a modification or addition that, when made
or added to the Software, brings the Software into material conformity with the published
specifications, or a procedure or routine that, when observed in the regular operation of
the Software, avoids the practical adverse effect of such nonconformity

L. “E-Learning” means on-line training offered by Aclara via the Internet.

M. “Hardware” means the equipment supplied by Aclara which may include the Substation
Communication Equipment (SCE), Remote Communications Equipment (RCE), Test
Equipment, Meter Transmission Unit (MTU), Data Collection Unit (DCU) and MTU
programmer.

N. “Hosted Solution(s)” means the Software, systems and servers which reside at the Aclara
facility. An Annual Service Provider (“ASP”) Fee for the Hosted Solution may apply as set
forth in Schedule J.

O. “Issue” means a problem with the System identified by the Customer,
which requires a response by Aclara to resolve.

P. “Maintenance Services” means activities to investigate, resolve Issues and
correct product bugs arising from the use of the Software in a manner consistent with the
published specifications and functional requirements defined during implementation.

Q. Non-Hosted Solution(s)” means the Software, systems and servers which reside at the
Licensee’s facility.

R. “Patch” means a version of the Software that provides an Error Correction
to address an urgent need that is outside the schedule of regularly released Software
Revisions or Software Versions.

S. “Renewal Period” means each of one or more consecutive twelve (12)
month periods following the Initial twelve (12) month Term of this Agreement.

T. “Severity Level” means a designation of the effect of an Issue on the
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Customer’s use of the System. The Severity of an Issue is initially defined by the
Customer and confirmed by Aclara.  Until the Issue has been resolved, the Severity Level
may be raised or lowered based on Aclara analysis of impact to business.  The four
Severity Levels are:

Severity
Level Description

1 Requires immediate attention– Critical production functionality is not available or a
large number of users cannot access the system. Causes a major business impact
where service is lost or degraded and no workaround is available, therefore
preventing operation of the business.

2 Requires priority attention - Some important production functionality is not available,
or a small number of users cannot access the system. Causes significant business
impact where service is lost or degraded and no workaround is available, however the
business can continue to operate in a limited fashion.

3 Requires attention –There is a problem or inconvenience.  Causes a business impact
where there is minimal loss of service and a workaround is available such that the
system can continue to operate fully and users are able to continue business
operations.

4 There is a problem or issue with no loss of service and no business impact.

U. “Software” means the software and firmware provided by Aclara, and listed in the
Software License Agreement. All Software, Software Revisions and Software Versions
provided by Aclara shall be subject to the terms and conditions of the Software License
Agreement entered into by and between Aclara and Customer, including any
amendments thereto.

V. “Software Version” means the base or core version of the Software that contains
significant new features and significant fixes and is available to the Customer.  Software
Versions may occur as the Software architecture changes or as new technologies are
developed. Software Versions are not provided or included as part of this Agreement.

W. “Software Revision” means an update to the released version of the Software code which
consists of minor enhancements to existing features and code corrections. Software
Revisions are provided and included as a part of this Agreement.

X. “Supplemental Services” means the services set forth on Schedule C hereto, and offered
at the prices set forth on Schedule C hereto.

Y. “Target Response” refers to the period of time between a Customer’s initial contact with
Aclara to report an issue (by phone, email or through the Customer Portal, thereby
creating a ticket which has been assigned a number for tracking purposes) and Aclara’s
initial contact back to Customer to begin investigation of the reported Issue.

Z. “Third Party Licensed Software” shall have the meaning as it is defined in the Software
License Agreement.

AA. “Training Services” means all training provided by Aclara to the Customer, including but
not limited to Classroom Training, E-Learning Training and Customer-Site Training.
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2. Term of Agreement. Subject to the termination provisions set forth below, this Agreement shall
become effective as of the Effective Date.  Maintenance Services shall begin upon Delivery of the
Licensed Software; and shall continue in full force and effect for an initial term of one (1) year
(“Initial Term”).  Upon expiration of the Initial Term, this Agreement shall automatically renew for
successive Renewal Periods, unless sooner terminated by either Aclara or Customer as provided
for in this Agreement.

3. Scope

A. Software Maintenance. The Software maintained under this Agreement shall be the
Software set forth in the Software License Agreement. Any additional Software for which
a license is obtained by the Customer from Aclara shall be automatically incorporated
into this Agreement and the pricing for Maintenance Services adjusted accordingly.

B. Hardware Maintenance. Under this Agreement, Aclara provides assistance to Customer
by remote diagnosis and troubleshooting of those items identified in Section 1.M. above,
which have been purchased by Customer from Aclara. In addition, Supplemental
Maintenance Services for such Hardware may be available when offered in Schedule C
during the term of the Agreement.

C. Levels of Maintenance Services.  Two (2) Levels of Maintenance are available to the
Non-Hosted Customer under this Agreement. Each level is identified and described in
Schedule A, Levels of Maintenance Services attached hereto and made a part hereof.
Customer may, at its option, change the Level of Maintenance for any subsequent
Renewal Period, provided Customer gives Aclara written notice of the requested change
no less than thirty (30) days prior to the end of the Initial Term or then current Renewal
Period.

D. Maintenance Services Provided. Aclara shall provide Maintenance Services for the
Customer as designated in Schedule J, Level of Maintenance Services Selected. The
following are included as part of this Agreement:

1) Aclara Software Revisions and Patches. Aclara shall provide Software Revisions
and Patches to the Customer as they become available.  In support of such
Software Revisions and Patches, Aclara shall provide updated user technical
documentation reflecting the Software Revisions and Patches as soon as
reasonably practicable after the Software Revisions and Patches have been
released.  Updated user technical documentation that corrects Errors or other
minor discrepancies will be provided to Customers when available.

2) Third Party Software Revisions. At the option of Aclara, periodic Software
Revisions of the Third Party Licensed Software will be provided by Aclara without
further charge provided the following conditions are met: (i) the Software
Revision corrects a malfunction in the Third Party Software that affects the
operation of the Software; and (ii) the Software Revision has, in the opinion of
Aclara, corrected malfunctions identified in the Aclara Technology System and
has not created any additional malfunctions; and (iii) the Software Revision is
available to Aclara.  Customer is responsible for obtaining and installing the
Software Revision if the Third Party Software was not licensed to Customer by or
through Aclara. Software Revisions to Third Party Licensed Software provided by
Aclara are specifically limited to the Third Party Software identified and set forth
in the Software License Agreement.  Any associated Hardware or Hardware
modifications required to support revisions of Third Party Software are not
included under the terms of this Agreement.
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E. Response to Issues.  Aclara will provide verbal or written responses to Issues identified
by the Customer in an expeditious manner. Such responses shall be provided in
accordance with the Target Response Times as defined in Schedule A, Level of
Maintenance Services.

F. Service Limitations.  The Maintenance Services defined in this Agreement
are applicable only to the Aclara Technology System, excluding third party equipment,
and Third Party Software identified in the Software License Agreement. The following
limitations apply to Maintenance Services under this Agreement.

1) New Software Versions are not included as a part of this Maintenance
Agreement.  Such Software Versions will be offered to Customer for additional
fees and costs.

2) Services requested by Customer for assistance with installation or
implementation of Software Revisions and Patches are not included in this
Maintenance Agreement, but are offered to the Customer on a time and
materials basis at the rates stated in Schedule B hereto.

3) System administration, database maintenance and recovery, server
malfunctions, database backup processes, management and training services,
repair of Hardware under warranty or master station computer equipment repair
are not included as part of this Agreement.

4) Maintenance services shall be limited to the latest Software Revision, and the
two previous Software Revisions provided to the Customer and currently
maintained by Aclara in accordance with Section 4.E below. All code changes,
Enhancements or fixes will be incorporated into the latest Software Revision or a
future Software Revision. Aclara has no obligation to make code changes,
Enhancements or fixes to previous Software Revisions.

5) Maintenance Services do not include costs incurred by Aclara while investigating
problems that are the result of Customer’s negligence, misuse, or unauthorized
application, alteration, or modification of the Software, Hardware, or interfaces to
the equipment configuration, which shall be invoiced to Customer on a time-and-
material basis at Aclara’s then current published rates. The current rates are set
forth on Schedule B hereto.

6) Services offered outside of Maintenance Services as noted in Schedule C,
Supplemental Services attached hereto are not included in this Agreement.
Such additional services are available and may be provided upon Customer’s
request at the fixed price established on Schedule C, and if no fixed price is
established, in accordance with the terms and rates provided in Schedule B
hereto.

7) During Renewal Periods, certain follow-up training is provided as outlined in
Schedule A, Levels of Maintenance Services. Additional training is available
and may be purchased.  Please contact Aclara Customer Support at 1-800-892-
9008 for training requirements and fees.

8) Aclara shall consider and evaluate the development of Custom Enhancements
for the specific use of Customer and shall respond to Customer’s requests for
Custom Enhancements or other additional services pertaining to the Software.
Such Custom Enhancements or additional services shall be subject to a separate
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charge in accordance with Aclara’s then in effect rates.  The current rates are
listed on Schedule B hereto.

9) Maintenance Services do not include any problem arising from the use of
components manufactured or authorized by anyone other than Aclara as an
interface or peripheral to the Software.

10) Maintenance Services do not include any problem resulting from the combination
of the Software with such other programming or equipment unless such
combination has been approved by Aclara.

11) Maintenance Services do not include any problem caused by changes to other
software (including releases and patches), interfaces or systems connected to
the Software including but not limited to changes of operating systems database
servers, web servers, and communications software.

12) Maintenance Services do not include changes in workflow, practices,
procedures, or processes that differ from the Software approved specifications.

13) Customer specific testing and reimplementation of Custom Enhancements are
not part of this Maintenance Agreement

Customer will be responsible to pay Aclara for time or other resources provided by Aclara
to diagnose or attempt to correct any of the items set forth above in this Section 3.F., at
Aclara’s then current time and material rates.  If Aclara incurs expense in servicing claims
which are later shown to result from any of the above activities, Customer shall pay Aclara
the costs associated with the performance of such service.  Aclara’s time and material rates
are attached hereto as Schedule B.   Aclara, in its sole discretion, may change these rates
from time to time with thirty (30) days advance notice to Customer.

4. Customer Responsibilities

A. Backups.  Customer shall maintain a current backup copy of all Software and databases.
Customer shall perform regular daily backups of its data, and weekly backups of its entire
system maintained under this Agreement.

B. Notification of Issues

During the hours between 6:30 a.m. and 6:00 p.m. Central Time on Monday through
Friday, excluding Aclara Holidays:

1) Customer shall provide Aclara with timely notification of any new System issues
by one of three methods:

a. By entering the problem on the Aclara Customer Portal (See Note 1
below);

b. Contacting Aclara Customer Support at 1-800-892-9008; or

c. Emailing the problem to support@aclara.com

Note 1: Customer’s utilization of the Aclara Customer Portal is the
preferred method for Issue notifications.
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2) Premier Level.  Selection of the Premier level of services provides technical
support for Severity 1 and 2 issues, 24 hours per day; seven (7) days per week;
365 days per year. All Severity 1 and 2 notifications submitted between the
hours of 6:00 p.m. and 6:30 a.m. Central Time (Monday through Friday,
Weekends and Aclara Holidays) must be submitted through the Aclara Customer
Portal.  If Customer cannot readily access the Aclara Customer Portal, Customer
may contact Aclara at the “800” number listed above. Premier Level Customers
will receive priority treatment over Base Level Customer when resources are
allocated to competing, same-priority issues.

3) Base Level.  Selection of the Base level of services ensures tickets will be
processed on the next business day within the normal business hours (6:30 a.m.
and 6:00 p.m. Central Time) noted on Schedule A, Levels of Maintenance
Service. If an emergency arises, Aclara does offer support for Issues arising
during other than normal business hours at the Time and Material Rates set forth
in Schedule B hereto.

C. Technical Staff.  Customer shall be responsible for maintaining sufficient suitably trained
technical staff to operate and maintain the System on a day-to-day basis, including
backing up the Software and report handling.  Aclara training for designated contacts
shall be made available to Customer.

D. Support for Problem Investigation.  Customer shall support all reasonable requests by
Aclara as may be required in problem investigation and resolution.  For troubleshooting
purposes, Aclara may need remote system access to Customer’s system.

E. Maintain Current Software Revision.  Customer shall install new revisions of defined
Software in the production environment within six (6) months of receipt of the Software
Revision.  Customer shall maintain the required version of the Third Party Licensed
Software, if applicable, specified by Aclara for each released Software Revision provided.
Aclara Error Corrections will be provided on Aclara’s latest release of the Software
Revision.

F. Additional Requirements. Customer is responsible for procuring, installing and
maintaining all equipment, telephone lines, communications interfaces, and other
hardware necessary to operate the Software and obtain Maintenance Services from
Aclara.

G. Designation of Point of Contact.  Customer shall assign an individual or individuals to
serve as the designated contact(s) for all communication with Aclara during Issue
investigation and resolution.

H. Discovery of Errors. Upon discovery of an Error, Customer agrees, if requested by
Aclara, to submit to Aclara a listing of output and any other data that Aclara may require
in order to reproduce the Error and the operating conditions under which the Error
occurred or was discovered.

I. Test Environment.  Customer should maintain a test copy of the Program and a separate
test data base (other than Customer’s production database) and shall test all new
Software Revisions, Patches, Custom Enhancements, hotfixes and Error Corrections
before integrating them into system productions.

J. Technical Infrastructure Management.  Customer shall manage hardware, software,
network, storage, database, and peripheral devices for optimal operating performance
and availability as required by end users.
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K. Proactive Monitoring. Customer shall regularly monitor the hardware, software and
infrastructure that support the Software application. Customer shall define system
(OS/Oracle) level event logging, notification and escalation procedures, and detect and
react to events. Customer shall regularly monitor event logs, server logs, and other
debug information generated by the application to proactively identify problems.

L. Acceptance. On or before thirty (30) business days after Aclara’s release of a new
Custom Enhancement, hotfix or Error Correction that Aclara issues in response to an
Error Report, Customer shall test and notify Aclara if there are any problems that need
further resolution, or if Customer accepts the solution, Customer shall send such
notification to Aclara’s e-mail support address.  If Aclara receives neither a request for
further assistance nor an acceptance of the solution, the solution will be deemed
accepted by Customer, and Aclara will have no further obligation to maintain the
Software in its earlier form or version.  Problems arising from the aforementioned items
requiring further resolution will be included as part of this Agreement.

M. Routine System Management.  Customer shall monitor the system logs and database
and perform routine system and database management to ensure proper system
operation.

5. Payment and Charges

A. Basis of Support Service Fee.  Pricing for Maintenance Services is calculated based on
the cumulative Software License Fee paid by the Customer.  The cumulative Fee is
identified in the Aclara Software License Agreement as amended during the term of this
Agreement. Pricing for each Support Level during the Initial Term is detailed in Schedule
J, Level of Maintenance Services Selected hereto.

B. Billing Rate. The charge for the Service Level selected by the Customer and defined
herein shall be at the annual Fee as identified in Schedule J, Level of Maintenance
Services Selected hereof during the Initial Term of this Agreement. The annual Fee shall
not be subject to adjustment during the Initial Term. Thereafter, during any subsequent
Renewal Period, the Fee shall be subject to adjustment [not to exceed five percent (5%)]
at the commencement of each Renewal Period. Customer will receive a Renewal Letter
in the form of Attachment 1, providing 30 days notice of the adjusted Fee as set forth
above.  Said Renewal Letter and the terms contained therein shall be made a part of this
Agreement.

C. Currency and Taxes.  Prices and charges stated herein are in U.S. dollars and are
exclusive of Import Duties, Tariffs, Provincial, Federal, State, Municipal or other
Government Excise, Sales, Use or like Taxes, all of which shall be Customer’s
responsibility.

D. Suspension of Services due to Unpaid Invoices.  In the event that any of the Charges
remain unpaid for more than thirty (30) days after becoming due for payment, Aclara shall
be entitled to withdraw the Maintenance Services.

E. Billing Frequency. Charges for the services provided under this Agreement shall be
invoiced annually in advance. Payment of all such invoices shall be due and payable
within thirty (30) days of the date of invoice.

F. Partial Services. Aclara reserves the right to invoice the Customer for any partial month
services which may result from the Effective Date or date of termination of this
Agreement, at a prorated charge.
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G. Reinstatement Fee.  In the event that Customer terminates or elects not to renew this
Agreement and subsequently wishes to reinstate it, in addition to paying Aclara’s then
current fees and charges, Customer shall also pay Aclara, a reinstatement charge. The
reinstatement charge shall include a lump sum equal to the total fees and charges which
would have been paid for the period of lapse had the lapse not occurred: provided,
however that if the lapse period is three (3) years or longer, Aclara shall have the option
at its sole discretion to refuse to reinstate said Agreement

6. Termination

A. This Agreement may be terminated by either party at any time by not less than thirty (30)
days prior written notice.

B. Aclara shall have the right to terminate this Agreement at any time in the event of
Customer’s bankruptcy, insolvency, or any continuing non-payment for services in excess
of thirty (30) days.

C. If either party shall at any time commit any breach of any covenant or agreement herein
contained, and shall fail to remedy any such breach within thirty (30) days after the other
party provides written notice specifying in reasonable detail such breach, the other party
may, at its option, terminate this Agreement by prior notice in writing to such effect.

D. Aclara shall have the right to terminate or refuse Maintenance Services if, in Aclara’s
opinion, conditions at the equipment location represents a hazard to the safety or health
of Aclara’s personnel.

7. Warranties

A. With respect to Services to be performed by Aclara under this Agreement, Aclara
warrants that it will use reasonable care and skill in the provision of the Services. The
Services shall be performed in a professional, competent and timely manner by Aclara
Personnel appropriately qualified and trained to perform such Services.  In the event of a
breach of the foregoing warranty relating to Services occurs within twelve months from
the date of the providing of such Services, Aclara shall, at its sole cost and expense, re-
perform such Services.  Re-performance of such Services shall be Aclara’s sole liability
and Customer’s sole remedy for a breach of warranty.

B. Except as expressly set out herein, all conditions and warranties, express or implied,
statutory or otherwise (including but not limited to any concerning merchantability or
fitness for a particular purpose) are hereby excluded to the extent permitted by law.

8. Limitation of Liability and Damages. The Parties have agreed to limit Aclara’s total aggregate
liability and exclude the recovery of certain types of damages.  Notwithstanding anything
contained herein to the contrary, the total aggregate liability of Aclara to the Customer for any and
all liability arising out of or in connection with the performance of this Maintenance Agreement
shall be limited to the then current annual Maintenance Services Fee paid by Customer to Aclara
under this Agreement. IN NO CASE SHALL EITHER PARTY BE LIABLE TO THE OTHER
PARTY FOR ANY CONSEQUENTIAL, INCIDENTAL, INDIRECT, PUNITIVE OR SPECIAL
DAMAGES, OR FOR THE LOSS OF BENEFIT, PROFIT, REVENUE OR DATA, EVEN IF THE
PARTY HAS BEEN ADVISED OF THE POSSIBLITY OF SUCH DAMAGES. This provision shall
survive termination of this Agreement.

9. Excusable Delays. Neither Party shall be liable to the other for failure or delay in performance of
a required obligation if such failure or delay is caused by delays in shipment, delivery or taking
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receipt of any items sold hereunder, or loss or damage thereto, acts of God, acts of the other Party,
acts of civil, regulatory or military authority, U.S. Governmental restrictions or embargoes, war,
terrorism, riot, fires, strikes, flood, epidemics, quarantine, restrictions, default or delay by supplier,
breakdown in manufacturing facilities, machinery or equipment, delays in transportation or difficulties
in obtaining necessary materials, labor or manufacturing facilities due to such causes, or any other
cause beyond a Party’s reasonable control.  In the event of such occurrence, performance shall be
suspended to the extent made necessary by such forces, and the time for performance shall be
extended by a period equal to the time of delay.  Upon the occurrence of such an event the Party
whose performance is adversely affected shall promptly notify the other Party of the nature and
extent of the occurrence and the anticipated period of delay in performance.  Any Party so adversely
affected shall use all Commercially Reasonable Efforts to minimize the extent of the delay in
performance.  No event of Force Majeure shall apply to any obligation by either Party to pay money.

10. Assignment. Neither Party may assign its rights or obligations under this Agreement without the
prior written consent of the other Party, provided however, that Aclara may assign this Agreement
to an Affiliate, or to an entity acquiring all or substantially all of the assets of Aclara if the acquiring
entity is an Affiliate, or, by operation of law, to an entity into which Aclara is merged if the
surviving entity is an Affiliate, in each such case without prior approval of the other Party.  In any
such event, Aclara shall provide the other Party with prompt written notice of such assignment.
As used herein, “Affiliate” means a company which either owns or controls Aclara or which Aclara
owns or controls directly or indirectly, or is under common control directly or indirectly with Aclara
through a common parent company.

11. Waiver. No waiver of any term of this Agreement by either party shall be deemed to be a further
or continuing waiver of any other term of this Agreement.

12. Governing Law. This Agreement shall be governed by the laws of the State of California, U.S.A.

13. Severability.  In the event that any one or more of the provisions contained in this Agreement
shall, for any reason, be held to be invalid, illegal or unenforceable, in any respect, such invalidity,
illegality, or unenforceability shall not affect any other provision of this Agreement, and this
Agreement shall be construed as if such invalid, illegal or unenforceable provision had never
been contained herein.

14. Notices.  Any notices required or permitted hereunder shall be in writing and shall be deemed to
be sent by United States registered or certified mail, postage prepaid, to the respective Parties at
the addresses shown below. Notices so given shall be deemed received three business days
from the date of deposit in the U.S. mails.

If to Aclara:
Aclara Technologies LLC
Attn:  Legal Department
945 Hornet Drive
Hazelwood, MO  63042

If to Customer:
City of Davis
Attn: Diane Phillips
1717 Fifth Street
Davis, CA 95616

11-15-16 City Council Meeting 05A - 124



Aclara-City of
Davis

Maintenance Agmt – 07/2015 Page 11 of 27

15. Confidentiality The Parties understand that they may exchange information which they deem to be
confidential. To that end, the Mutual Non-Disclosure obligations of the Parties as set forth in
Section 12 of the Software License Agreement are incorporated herein by reference.

16. Entire Agreement.  This Agreement, including Attachment 1 and Schedules A, B, C, D, E, F, G,
H, I, and J hereof, contains the entire agreement between the parties hereto relating to the
subject matter hereof and may not be changed or modified in any manner, orally or otherwise,
except by a written amendment signed by a duly authorized officer of each of the parties hereto.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed on the
respective dates set forth below.

Aclara Technologies LLC City of Davis

By: By:

Name: Kurt R. Bruenning Name:

Title: CFO Title:

Date: Date:

Approved as to form:

Harriet A. Steiner
City Attorney
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ATTACHMENT 1
SAMPLE RENEWAL LETTER

DATE

Customer
Customer Address
City, State, Zip Code

Subject:   2017 Renewal of Aclara Base or Premier Maintenance Agreement

Dear Contact Name,

Customer Company Name’s Aclara Maintenance Agreement (Base or Premier Level) will automatically
renew on April 1, 2017 for an additional twelve months through March 31, 2018 (“Renewal Period”).  In
accordance with Clause 5, of the agreement, the adjusted maintenance fee is $      . You will be invoiced
for the new maintenance fee annually in advance and should receive the invoice within the first month of
the Renewal Period.

If a purchase order (PO) number is required on the Aclara invoice, please provide the PO or PO number
to AclaraOrders@aclara.com.

For your consideration, the Premier Level of maintenance services identified on the attached
Maintenance Agreement, Schedule A, Levels of Maintenance Services is offered at $3,544. The Premier
Level of services includes 24 X 7 Technical Support, a shorter Target Response Time and an unlimited
number of training classes on site at Aclara or through Aclara Web based E-Learning Classes.  If you
would like to upgrade your maintenance services to the Premier Level, please contact me within the next
fifteen (15) business days at {phone contact} or {email address}.

Aclara continues to offer Supplemental Services for Aclara technology systems that are identified on the
attached Maintenance Agreement Schedule C, Supplemental Services Offered.  Tier pricing has
remained the same and the Tier pricing for your system is as follows:

STAR System Monitoring Tier 2 2017 Pricing - $
STAR DCU Maintenance Tier 1 2017 Pricing - $

If you selected one or both of the supplemental services previously, there is a check in the appropriate
box.  If selected, you will be invoiced for the supplemental services as separate line items along with the
Maintenance Fee for the total amount of $ _______. If you wish to change your services for {CALENDAR
YEAR, i.e 2015}, please notify me within the next fifteen (15) business days by email.

This Renewal Letter is hereby incorporated into the Maintenance Agreement as set forth in Section 5(B)
of the Maintenance Agreement.  Except as noted above, the Aclara Maintenance Agreement and all of
the terms, conditions and provisions thereof shall remain in full force and effect.

If you have any questions, please do not hesitate to contact me at {phone contact} or {email address}

Kind regards,

Sr. Contract Administrator
Enclosures:  Schedules A and C
cc: Aclara Account Manager
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SCHEDULE A
LEVELS OF MAINTENANCE SERVICES

Base Premier

Technical Support: Technical Support is available during the hours of 6:30am- 6:00pm
Monday-Friday US Central Time, excluding Aclara Holidays and weekends, toll-free at 800-892-
9008.

X

24x7 Technical Support: Technical Support is available between the business hours of
6:30am to 6pm US Central Time by accessing the Aclara Customer Portal (or Toll-free at 800-
892-9008, if access to the Customer Portal is not readily available to Customer). On-call
technical support is available after 6pm and before 6:30am Central Time 24-hours a day/7 days
a week/365 days a year, including Aclara Holidays and weekends. Such after hours support is
provided for Severity 1 and 2 issues only.  Non Severity 1 or 2 items will be addressed during
the standard business hours of 6:30am-6:00pm US Central Time.

X

Target Response Time – Severity 1: Requires immediate attention– Critical production
functionality is not available or a large number of users cannot access the system. Causes a
major business impact where service is lost or degraded and no workaround is available,
therefore preventing operation of the business.

<4 hours <2 hours

Target Response Time – Severity 2: Requires priority attention - Some important production
functionality is not available, or a small number of users cannot access the system. Causes
significant business impact where service is lost or degraded and no workaround is available,
however the business can continue to operate in a limited fashion.

<1 day <4 hours

Target Response Time – Severity 3: Requires attention –There is a problem or
inconvenience.  Causes a business impact where there is minimal loss of service and a
workaround is available such that the system can continue to operate fully and users are able to
continue business operations.

<2 days <6 hours

Target Response Time – Severity 4: There is a problem or issue with no loss of service and
no business impact.

<3
business

days

<1
business

day

Access to Aclara Customer Portal (www.aclara.com): Customer will receive individual user
names/passwords to the Aclara Customer Portal, as well as have access to Issue Management
Reports for each case generated by Customer.

X X

Follow-up Aclara Classroom Training. Training is available at Aclara’s facilities as listed on
the Aclara Customer Portal.  The maximum number of Customer’s employees attending any
Classroom Training session is three (3).

Aclara
List Price

No
Maximum
Number

of
Classes

Aclara Web based E-Learning classes. Certain E-Learning classes are available as listed on
the Aclara Customer Portal to an unlimited number of Customer employees per course at the
prices listed on the Aclara Customer Portal.

Aclara
List Price

No Cost
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SCHEDULE B
TIME AND MATERIAL RATES

Additional Services may be provided at the Customer’s request in accordance with the following Time and
Material Rates (hereinafter referred to as “Rates”1).

Rates:

1. The following Rate categories have been defined for Aclara technical staff:

Aclara Technical Staff Standard Hourly Rate Off-Hours Hourly Rate On-Call Hourly Rate

Sr. Technical Advisor $250 $375 $120

Product Manager $200 $300 $120

Project/Account Manager $195 $290 $120

Deployment Manager $195 $290 $120

Sr. Engineer $185 $270 $120

Sr. Business Analyst $185 $270 $120

DBA $185 $270 $120

Trainer $185 $270 $120

Engineer/Support Engineer $165 $240 $120

Business Analyst $165 $240 $120

Equipment
Service/Installation

$125 $200 N/A

Administrative Support $125 N/A N/A

2. Rate Adjustments.

The above hourly rates are in U.S. Dollars and are subject to adjustment upon thirty (30) days
notice.

3. Service Charges.

A. Services will be charged at the applicable Rates as follows:

1) Standard Hourly Rates will apply to all service hours expended that do not
exceed  eight (8) consecutive hours during Aclara’s normal business hours of
6:30 a.m. - 6:00 p.m. Central Time, Monday through Friday, excluding Aclara
Holidays.

2) Off-Hours Hourly Rates will apply to all service-hours expended beyond eight (8)
consecutive hours during Aclara’s normal business hours of 6:30 a.m. – 6:00 p.m.
Central Time, Monday through Friday excluding Aclara Holidays.

B. If Aclara is requested to travel to the Customer’s site to provide Services, the costs and
expenses associated with such travel will be borne by Customer and invoiced as set forth
below.

1Rates exclude any applicable taxes and the like.
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1) Travel Expenses: Unless otherwise mutually agreed, Aclara’s travel expenses for
On-Site Services shall include, but are not limited to airfare, lodging, meals,
automobile rental, fuel, parking and associated administration fees, and will be
charged to Customer on an actual basis.

2) Portal to Portal Invoices: Travel time for On-Site Maintenance Services will be
invoiced to Customer on a portal-to-portal basis at Aclara’s On-Call Hourly Rates.

4. On-Call Maintenance Service

On-Call Maintenance Service is a pre-arranged service by which Customer places a request to
have Aclara technical staff accessible remotely for a specified time period.  During the period for
which Aclara technical staff is accessible, On-Call Hourly Rates will be charged.  If Aclara
technical staff must actually perform services during such period, the services will be billed at the
appropriate Standard Hourly Rate or Off-Hours Hourly Rate, instead of the On-Call Hourly Rate.
This service will be provided remotely via a telecommunications link.

5. Pre-Purchased Support Hours

A. Pre-purchased software support hours are a block of hours intended to cover Software
issues that are not covered under this Agreement, thereby allowing the Customer added
flexibility to utilize Aclara’s services without generating a Change Order.  Should
Customer request services which are not included in this Agreement and desire to utilize
the pre-purchased hours, Aclara shall provide the Customer with an estimated number of
hours required to resolve such request.  The Customer may then advise Aclara either to
stop working, sign and fund a Change Order, or use the pre-purchased support hours to
resolve the request. Aclara reserves the right to decline the Customer’s request,
depending on the nature of the request.

B. Pre-purchased support hours may be purchased at anytime during the term of this
Agreement.  Pre-purchased support hours expire upon termination of this Agreement or
within one year after purchase (regardless of use), whichever occurs first.

C. Pre-purchased software support hours are offered in the following increments and
volume discounts:

40 hours Hourly Rates listed in Section 1 above.
80 hours 5% discount

120 hours 10% discount
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SCHEDULE C
SUPPLEMENTAL SERVICES OFFERED

The following Supplemental Services are offered under the terms of this Maintenance
Agreement:

STAR

STAR System Monitoring Service

Tier 1 (Less than       1,000 endpoints) $  2,000.00
Tier 2 (1,001    to 10,000 endpoints) $  4,000.00
Tier 3 (10,001  to      25,000 endpoints) $  6,000.00
Tier 4 (25,001   to     50,000 endpoints) $  8,000.00
Tier 5 (50,001   to   100,000 endpoints) $10,000.00
Tier 6 (Greater than100,000 endpoints) Please contact Aclara for pricing

Aclara’s STAR System Monitoring service is designed to monitor end to end data
transfer from meter/MTU’s to and from DCU’s to the NCC, and provide health status of
your AMI system to minimize system downtime.  Aclara will deliver a weekly diagnostic
report that will identify issues which could affect the successful operation of the STAR
system. The major components of the system that will be analyzed include:

· Network Control Computer
· Data Collector Units
· Meter Transmitting Units
· Handheld programmers.

Aclara’s proactive approach is to look for any condition out of the ordinary and will result
in an immediate issue of a troubleshooting ticket and/or field work order based on the
nature and severity of the condition. Example diagnostics include:

· Battery voltage loss
· Reading reception loss
· File processing errors

Customers will be notified about the issues found, the steps to be completed to solve
the problem, and the escalation path. Aclara will provide:

· A snapshot of the STAR system’s health
· Generation of incident tickets, investigation and if needed, scheduling of work

orders
· Notification that the issue has been resolved and confirmation that the STAR

system is operating within established normal parameters.

The STAR System Monitoring Service requires that Aclara have reliable remote
connectivity to Customer’s System.
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STAR® DCU Maintenance Service

Tier 1  (Less than 15 DCUs) $ 500.00 per DCU per year
Tier 2  (16 to 30 DCUs) $ 450.00 per DCU per year
Tier 3  (31 to 50 DCUs) $ 400.00 per DCU per year
Tier 4  (Greater than 50 DCUs) Please contact Aclara for pricing

In addition to the above unit prices, Customer shall also be responsible for any associated
rental equipment and delivery costs to access the DCU.

Aclara’s STAR® DCU Maintenance service is designed to provide for the on-site repair
of any DCU that fails under normal operation after expiration of the standard DCU
Warranty.  The Service covers all electronics, the Aclara provided WAN module and
solar cell, but excludes the mounting frame, mounting hardware, and battery.

The Service does not include maintenance or repairs attributable to the unauthorized
attempt by Customer or any unauthorized person other than an authorized Aclara
representative to repair or maintain a DCU.  Maintenance or repairs resulting from
casualty, catastrophe, extreme weather conditions or natural disaster (including
lightening damage), accident, vandalism, civil unrest, war, misuse, neglect or negligence
of Customer, or causes external to the DCU such as, but not limited to, failed or faulty
electrical power, communication failure resulting from cell or other WAN network service
interruption or any causes other than ordinary use.  Maintenance or repairs to
attachments or to any other devices not originally a part of the DCU and added without
the prior written approval of Aclara.  Repairs resulting from unauthorized changes,
modifications or alterations of or to the DCU are not covered under this Agreement.

Upon notification from Customer of DCU failure, Aclara will diagnose the DCU. If a failure
occurs to a DCU covered under the Agreement, the unit will be repaired or replaced, at
Aclara’s option, at no additional cost to Customer. If the Customer has entered into a
System Monitoring agreement with Aclara, Aclara will normally identify the problem as
part of its System Monitoring and will take the necessary actions to correct the problem.
The Customer is responsible for arranging access to DCU sites before Aclara can take
action.

Customer’s electing the STAR® DCU Maintenance Service must purchase the service
for all DCUs purchased by Customer; STAR® DCU Maintenance Service may not be
purchased on an individual, case-by-case basis.
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SCHEDULE D

HOSTED MAINTENANCE SERVICES
APPLICABLE TO

STAR TECHNOLOGY SYSTEM

1. Hosting

A. Aclara will host the Private Label Site(s) or STAR Technology System in a secure, 24/7
environment according to the terms established below and the terms of the Maintenance
Agreement to which this Schedule D is attached.

B. Aclara will use commercially reasonable efforts to provide a high level of site uptime.  It is
our goal to provide at least 98% uptime.  This means a total of no more than approximately
15 hours of unscheduled down time within a month.  This goal excludes scheduled
maintenance and upgrades, failure caused by the Internet or Licensee software, events of
force majeure, or downtime caused by any other factor beyond Aclara’s reasonable control.

C. Aclara will refund up to a percentage (see table below) of the total Hosting Fee for the
month if up time performance, with the exclusions noted above, is not met based upon the
following table. This table applies to the prime time period only.  Downtime is defined as
the site being unavailable for customer or staff use.

Average Uptime for the Month Refund of monthly fee
97% or better 0%
95% – 96.99% 5%

Below 95% 10 %

D. Aclara will use commercially reasonable efforts to prevent more than 1 hour of continuous
down time during prime time (defined as 8AM to 12 AM EST) every day; and to prevent
more than 6 hours of continuous down time during non-prime time (defined as the hours
between 12:01 AM to 7:59 AM (EST), with the same exclusions as noted above.

E. Generally, Aclara performs all scheduled system maintenance and upgrades during non-
prime time or off-peak hours. Aclara will provide Licensee with as much advanced notice
of scheduled downtime as reasonably possible.

F. During any period of downtime of the Private Label Site(s) or any components of more than
30 minutes in duration, Aclara will provide notice to users by posting a web page that
indicates that the site is temporarily unavailable due to routine maintenance and to please
come back later.

G. Aclara will provide e-mail notice to appropriate Licensee staff if there will be more than
thirty (30) minutes down time of the Private Label Site(s) or any components.  Notice will
include at least a brief description of the reason for the down time and an estimate of the
time when Licensee can expect the site to be up and available.

H. Aclara will provide Licensee access to a client portal that will be used to report issues and
review maintenance and upgrade schedule.  Licensee agrees to make good faith efforts to
notify Aclara in advance whenever unusually heavy traffic is expected because of
promotions or other factors.

I. Aclara will use commercially reasonable efforts to respond within thirty (30) minutes during
prime time hours or within six (6) hours during non-prime time hours to any issue
categorized as Severity 1 (as defined herein) that is posted by Licensee through the
reporting tool.
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J. Aclara will store customer data on mirrored drives and arrange for daily backup daily all
customer data, with backup tapes moved to offsite storage regularly.

K. Aclara will use commercially reasonable efforts to ensure that all hardware (including
servers, routers, and other related equipment) on which the applications are deployed are
attached to backup power systems sufficient to maintain the site’s availability for so long
as any power outage could reasonably be expected to occur, based on the experience of
Aclara at its deployment location.

L. Aclara agrees to maintain firewall protection and redundant, high speed Internet
connections for the Private Label Site(s).

2. Maintenance and Support

A. Standard Maintenance Services

Maintenance includes all new versions, error corrections, enhancements and
improvements to the Program functionality licensed to Licensee, as the same are released
to Aclara’s Licensees generally. Aclara will provide updates to the application in
accordance with the standard release cycle and will provide release notes to Licensees in
advance of the release. At Licensee’s request, Aclara will provide technical assistance in
identifying and resolving issues with the Program’s failure to conform to its specifications.

B. Ongoing Support Services

1) Rate Updates

a. Licensee will provide rates to Aclara in the Aclara-provided template as soon
as new rate information is available.

b. Aclara will update rates once they are received and will move the changes to
the production environment within one week.

c. New rates and structural changes to rates required after the initial release will
be setup at an additional cost

2) Aclara will provide up to 4 hours of configuration, content changes and/or reporting
requests on a monthly basis at no additional charge.   If the Licensee requires
more than 4 hours in a given month, the additional changes can be completed on
a time and materials basis.  Hours will not roll over from month to month.
Configuration and content changes are subject to the constraints and timing of the
Aclara product release cycles.  Off-cycle releases can be arranged at an additional
cost.

3) In the event that the Licensee sends invalid data to Aclara in the data integration,
Aclara will notify the Licensee and the Licensee will adjust their data transfer
process to correct the issue.

4) Aclara will do updates to ZIP codes once per year.

5) Reporting

a. Aclara will provide monthly usage statistics to the Licensee throughout the
term of the agreement.  Monthly usage statistics will be posted to the
Aclara client portal for review by the Licensee.

b. Aclara will provide monthly extracts of the profile data collected via the
web site in a CSV format.  Aclara will provide the data schema
corresponding to this extract as part of the implementation.  Data extracts
will be posted to an Aclara-provided FTP site.
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c. More frequent reports and/or ad hoc reports can be provided at an
additional cost.

6) Ongoing Release Testing

a. Aclara Service Level Agreement (SLA) applies to the production
environment only.  SLA on the test environment can be provided at an
additional cost.

b. Aclara provides Licensees access to one test site and one production site.
c. Aclara supports links back to two Licensee-hosted environments.  Once

the Licensee is live, Aclara will link to the production site to the Licensee
production environment.  The Aclara test environment can continue to link
back to one Licensee test environment.  In the event that the Licensee
needs to change the links on either of these environments, this can be
done on a time and materials basis.
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SCHEDULE E

RESERVED
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SCHEDULE F

RESERVED
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SCHEDULE G

RESERVED
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SCHEDULE H

RESERVED
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SCHEDULE I

RESERVED
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SCHEDULE J
LEVEL OF MAINTENANCE SERVICES SELECTED

Customer: City of Davis

Address: 1717 Fifth Street, Davis, CA 95616

1. Billing frequency is annually in advance.
2. If a Purchase Order number is required on Aclara invoices, please check here.

A. ASP Fee (Annual First Term Price shown)

Annual ASP Fee $ 41,600.00

B. Non-Hosted Software

STAR Programmer Software- Base $      650.00

C. Supplemental Services

STAR® System Monitoring Service, Tier 22 $ 6,000.00

STAR® DCU Maintenance Service, Tier 13 $ 3,500.00

3. Customer Designated Contact Information:

2 STAR System Monitoring Tier Pricing is based on the total number of MTUs installed in the Customer’s STAR System.
3 STAR DCU Maintenance Pricing is based on the total number of installed DCUs that are out-of-warranty and may be subject to
change (downward or upward).

Designated Main Renewal Contact Information

Name

Title

Address

Address

Telephone

Fax

Cellular Phone

Email Address

Designated Contact Information

Name

Title

Address

Address

Telephone

Fax

Cellular Phone

Email Address

Designated Contact Information
Name

Title

Address

Address

Telephone

Fax

Cellular Phone

Email Address

Designated Contact Information
Name

Title

Address

Address

Telephone

Fax

Cellular Phone

Email Address
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AQUAHAWK 
 "SOFTWARE-AS-A-SERVICE" MANAGED SERVICES AGREEMENT 

This agreement ("Agreement") is entered into, to be effective as of November 7, 2016 (“Effective Date”), by and 
between City of Davis, located at 1717 5th Street, Davis, CA  95616 (“Customer”), and American Conservation & Billing 
Solutions, Inc. (AmCoBi) located at P.O. Box 51356, Colorado Springs, CO, 80949 ("Service Provider"). 

RECITALS 

WHEREAS, Customer requires hosted third-party “software-as-a-service” (the “Services,” as further described 
herein) with respect to certain of its information technology needs; 

WHEREAS, Service Provider has experience and expertise in the business of providing the Services; 

WHEREAS, based on Service Provider’s knowledge and experience relating to such Services, Customer has 
selected Service Provider to manage and provide the Services; 

WHEREAS, Service Provider wishes to perform the Services and acknowledges that the successful performance of 
the Services and that the security and availability of Customer’s data (“Customer Data,” as further described herein) are critical 
to the operation of Customer’s business; and, 

WHEREAS, Service Provider has agreed to provide the Services to Customer, all on the terms and conditions set 
forth herein. 

NOW, THEREFORE, in consideration of the mutual covenants and representations set forth in this Agreement, the 
parties hereby agree as follows: 

1. The Services.  

1.1 Purpose; Term. This Agreement sets forth the terms and conditions under which Service Provider agrees to 
license certain hosted “software-as-a-service” and provide all other services, data import / export, 
monitoring, support, backup and recovery, change management, technology upgrades, and training 
necessary for Customer’s productive use of such software (the “Services”), as further set forth on Exhibit A 
(sequentially numbered) attached hereto. The Agreement and each Exhibit A shall remain in effect unless 
terminated as provided herein. 

1.1.1 Authorized Users. Unless otherwise limited on an Exhibit A, Customer and any of its 
employees, agents, contractors, or suppliers of services that have a need to use the Services 
for the benefit of Customer shall have the right to operate and use the same. As a part of the 
Service, Service Provider shall be responsible for all user identification and password change 
management. 

1.2 Control of Services. The method and means of providing the Services shall be under the exclusive control, 
management, and supervision of Service Provider, giving due consideration to the requests of Customer. 

1.3 Time of Service Provider Performance of Services. For the term of the applicable Exhibit A, as the same 
may be amended, Service Provider shall provide the Services during the applicable Service Windows and in 
accordance with the applicable Service Levels, each as described in an Exhibit A, time being of the 
essence. 

1.4 Backup and Recovery of Customer Data. As a part of the Services, Service Provider is responsible for 
maintaining a backup of Customer Data, for an orderly and timely recovery of such data in the event that the 
Services may be interrupted. Unless otherwise described in an Exhibit A, Service Provider shall maintain a 
contemporaneous backup of Customer Data that can be recovered within forty eight (48) hours at any point 
in time. Additionally, Service Provider shall store a backup of Customer Data in an off-site “hardened” facility 
no less than weekly, maintaining the security of Customer Data, the security requirements of which are 
further described herein. 
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1.5 Non-exclusivity. Nothing herein shall be deemed to preclude Customer from retaining the services of other 
persons or entities undertaking the same or similar functions as those undertaken by Service Provider 
hereunder. 

1.6 Change Control Procedure. Customer may, upon written notice, request increases or decreases to the 
scope of the Services under an Exhibit A. If Customer requests an increase in the scope, Customer shall 
notify Service Provider, and, not more than five (5) business days (or other mutually agreed upon period) 
after receiving the request, Service Provider shall notify Customer whether or not the change has an 
associated cost impact. If Customer approves, Customer shall issue a change control, which will be 
executed by the Service Provider. Customer shall have the right to decrease the scope of services and the 
fee for an Exhibit A will be reduced accordingly.  

2. Term and Termination. 

2.1 Term. Unless this Agreement or an Exhibit A is terminated earlier in accordance with the terms set forth in 
this Section, the term of an Exhibit A (the “Initial Term”) shall commence on the Effective Date and continue 
for twelve (12) months thereafter. Following the Initial Term, an Exhibit A shall automatically renew for 
successive one-year terms (each, a “Renewal Term”) until such time as Customer provides Service Provider 
with written notice of termination; provided, however, that: (a) such notice be given no fewer than thirty (30) 
calendar days prior to the last day of the then-current term; and, (b) any such termination shall be effective 
as of the date that would have been the first day of the next Renewal Term. “Term” shall collectively mean 
and include the Agreement terms represented by the Initial Term and the Renewal Term. 

2.2 Termination for Cause. If either party materially breaches any of its duties or obligations hereunder, 
including two periods of successive failure of Service Provider to met a Service Level, and such breach is 
not cured, or the breaching party is not diligently pursuing a cure to the non-breaching party’s sole 
satisfaction, within thirty (30) calendar days after written notice of the breach, then the non-breaching party 
may terminate this Agreement or an Exhibit A for cause as of a date specified in such notice. 

2.3 Payments Upon Termination. Upon the expiration or termination of this Agreement or an Exhibit A for any 
reason, Customer shall pay to Service Provider all undisputed amounts due and payable hereunder.  

2.4 Return of Materials. Upon expiration or earlier termination of this Agreement or an Exhibit A, each party 
shall: (a) promptly return to the other party, or certify the destruction of any of the following of the other party 
held in connection with the performance of this Agreement or the Services: (i) all Confidential Information; 
and, (ii) any other data, programs, and materials; and, (b) return to the other party, or permit the other party 
to remove, any properties of the other party then situated on such party’s premises.  In the case of Customer 
Data, Service Provider shall, immediately upon termination of this Agreement or an Exhibit A, shall provide 
Customer with a final export of the Customer Data and shall certify the destruction of any Customer Data 
within the possession of Service Provider. The parties agree to work in good faith to execute the foregoing in 
a timely and efficient manner. This Section shall survive the termination of this Agreement. 

3. Termination Assistance Services. Provided that this Agreement or an Exhibit A has not been terminated by Service 
Provider due to Customer’s failure to pay any undisputed amount due Service Provider, Service Provider will provide 
to Customer and / or to the supplier selected by Customer (such supplier shall be known as the “Successor Service 
Provider”), at Customer’s sole cost and expense, assistance reasonably requested by Customer in order to effect the 
orderly transition of the applicable Services, in whole or in part, to Customer or to Successor Service Provider (such 
assistance shall be known as the “Termination Assistance Services) during the ninety (90) calendar day period prior 
to, and / or following, the expiration or termination of this Agreement or an Exhibit A, in whole or in part (such period 
shall be known as the “Termination Assistance Period”). Provided that Service Provider and Customer agree as to 
price and scope of Service Provider’s provisioning of Termination Assistance Services, such Termination Assistance 
Services may include: 

3.1 Developing a plan for the orderly transition of the terminated or expired Services from Service Provider to 
Customer or the Successor Service Provider; 

3.2 Providing reasonable training to Customer staff or the Successor Service Provider in the performance of the 
Services then being performed by Service Provider; 

3.3 Using commercially reasonable efforts to assist Customer, at Customer’s sole cost and expense, in 
acquiring any necessary rights to legally and physically access and use any third-party technologies and 
documentation then being used by Service Provider in connection with the Services; 
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3.4 Using commercially reasonable efforts to make available to Customer, pursuant to mutually agreeable terms 
and conditions, any third-party services then being used by Service Provider in connection with the Services; 
and, 

3.5 Such other activities upon which the parties may agree. 

3.6 The provisions of this Section shall survive the termination of this Agreement. 

4. Services Levels.  

4.1 Service Levels Reviews. Service Provider and Customer will meet as often as shall be reasonably requested 
by Customer, but no more than monthly, to review the performance of Service Provider as it relates to the 
Service Levels further described in Exhibit A.  

4.2 Failure to Meet Service Levels. As further described in Exhibit A, in the event Service Provider does not 
meet any of the requisite Service Levels, Service Provider shall: (a) reduce the applicable monthly invoice to 
Customer by the amount of the applicable Performance Credits as a credit, and not as liquidated damages; 
and, (b) use its best efforts to ensure that any unmet Service Level is subsequently met. Notwithstanding the 
foregoing, Service Provider will use commercially reasonable efforts to minimize the impact or duration of 
any outage, interruption, or degradation of Service. 

5. Fees and Expenses. Customer shall be responsible for and shall pay to Service Provider the fees as further 
described in Exhibit A, subject to the terms and conditions contained therein. Any sum due Service Provider for 
Services performed for which payment is not otherwise specified shall be due and payable thirty (30) days after 
receipt by Customer of an invoice from Service Provider 

5.1 Billing Procedures. Unless otherwise provided for under an Exhibit A, Service Provider shall bill to Customer 
the sums due pursuant to an Exhibit A by Service Provider’s invoice, which shall contain: (a) Customer 
purchase order number, if any, and invoice number; (b) description of Services rendered; (c) the Services 
fee or portion thereof that is due; (d); taxes, if any; and, (e) total amount due.  Service Provider shall forward 
invoices in hardcopy format to:  Ms. Diane Phillips, City of Davis, 1717 5th St., Davis, CA  95616. 

5.2 Credits. Any amounts due from Service Provider may be applied by Customer against any fees due to 
Service Provider. Any such amounts that are not so applied shall be paid to Customer by Service Provider 
within thirty (30) days following Customer's request. 

5.3 Taxes. Service Provider represents and warrants that it is a corporation for purposes of federal, state, and 
local employment taxes. Service Provider agrees that Customer is not responsible to collect or withhold any 
such taxes, including income tax withholding and social security contributions, for Service Provider.  Any and 
all taxes, interest or penalties, including any federal, state, or local withholding or employment taxes, 
imposed, assessed, or levied as a result of this Agreement shall be paid or withheld by Service Provider. 

6. Customer Resources and Service Provider Resources. In accordance with the terms set forth in Exhibit A, each party 
shall provide certain resources (Customer Resources and Service Provider Resources, as the case may be) to the 
other party as Customer and Service Provider may mutually deem necessary to perform the Services. 

6.1 Service Provider Resources. In addition to any Service Provider Resources described in an Exhibit A, the 
Service Provider shall, at a minimum, provide all of the resources necessary to ensure that the Services 
continue uninterrupted, considering the applicable Service Windows and Service Levels, that Customer Data 
is secure to the standards and satisfaction of Customer, and provide for a reasonable response time for 
Customer’s users of the Services. Where Service Provider fails to provide such minimal Service Provider 
Resources, Customer shall have the right to terminate this Agreement or the applicable Exhibit A, with thirty 
days (30) written notice, in whole or in part, without liability. 

7. Representations and Warranties. 

7.1 Mutual Representations and Warranties. Each of Customer and Service Provider represent and warrant 
that: 

7.1.1 Customer is a municipal corporation and Service Provider is a business, duly incorporated, 
validly existing, and in good standing under the laws of its state of incorporation; 

7.1.2 It has all requisite corporate power, financial capacity, and authority to execute, deliver, and 
perform its obligations under this Agreement;  

7.1.3 This Agreement, when executed and delivered, shall be a valid and binding obligation of it 
enforceable in accordance with its terms; 
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7.1.4 The execution, delivery, and performance of this Agreement has been duly authorized by it 
and this Agreement constitutes the legal, valid, and binding agreement of it and is enforceable 
against it in accordance with its terms, except as the enforceability thereof may be limited by 
bankruptcy, insolvency, reorganizations, moratoriums, and similar laws affecting creditors' 
rights generally and by general equitable principles; 

7.1.5 It shall comply with all applicable federal, state, local, or other laws and regulations applicable 
to the performance by it of its obligations under this Agreement and shall obtain all applicable 
permits and licenses required of it in connection with its obligations under this Agreement; and, 

7.1.6 There is no outstanding litigation, arbitrated matter or other dispute to which it is a party which, 
if decided unfavorably to it, would reasonably be expected to have a potential or actual 
material adverse effect on its ability to fulfill its obligations under this Agreement. 

7.2 By Service Provider. Service Provider represents and warrants that: 

7.2.1 Service Provider is possessed of extensive knowledge with respect to the Services; 

7.2.2 Service Provider knows the particular purpose for which the Services are required; 

7.2.3 The Services to be performed under this Agreement shall be performed in a competent and 
professional manner and in accordance with the highest professional standards; 

7.2.4 Service Provider has the experience and is qualified to perform the tasks involved with 
providing the Services in an efficient and timely manner. Service Provider acknowledges that 
Customer is relying on Service Provider's representation of its experience and expertise, and 
that any substantial misrepresentation may result in damage to Customer;  

7.2.5 Service Provider will use its best efforts to ensure that no computer viruses, malware, or 
similar items (collectively, the “Virus”) are introduced into Customer’s computer and network 
environment while performing the Services,  

7.2.6 The Services and any other work performed by Service Provider hereunder shall be its own 
work, and shall not infringe upon any United States or foreign copyright, patent, Trade Secret, 
or other proprietary right, or misappropriate any Trade Secret, of any third party, and that it has 
neither assigned nor otherwise entered into an agreement by which it purports to assign or 
transfer any right, title, or interest to any technology or intellectual property right that would 
conflict with its obligations under this Agreement. 

8. Non-Disclosure of Confidential Information. The parties acknowledge that each party may be exposed to or acquire 
communication or data of the other party that is confidential, privileged communication not intended to be disclosed to 
third parties. 

8.1 Meaning of Confidential Information. For the purposes of this Agreement, the term “Confidential Information” 
shall mean all information and documentation of a party that: (a) has been marked "confidential" or with 
words of similar meaning, at the time of disclosure by such entity; (b) if disclosed orally or not marked 
"confidential" or with words of similar meaning, was subsequently summarized in writing by the disclosing 
entity and marked “confidential” or with words of similar meaning; (c) with respect to information and 
documentation of Customer, whether marked “Confidential” or not, consists of Customer information and 
documentation included within any of the following categories: (i) policyholder, payroll account, agent, 
customer, supplier, or contractor lists; (ii) policyholder, payroll account, agent, customer, supplier, or 
contractor information; (iii) information regarding business plans (strategic and tactical) and operations 
(including performance); (iv) information regarding administrative, financial, or marketing activities; (v) 
pricing information; (vi) personnel information; (vii) products and/or and services offerings (including 
specifications and designs); or, (viii) processes (e.g., technical, logistical, and engineering); or, (d) any 
Confidential Information derived from information of a party. The term "Confidential Information" does not 
include any information or documentation that was: (a) already in the possession of the receiving entity 
without an obligation of confidentiality; (b) developed independently by the receiving entity, as demonstrated 
by the receiving entity, without violating the disclosing entity’s proprietary rights; (c) obtained from a source 
other than the disclosing entity without an obligation of confidentiality; or, (d) publicly available when 
received, or thereafter became publicly available (other than through any unauthorized disclosure by, 
through or on behalf of, the receiving entity). 

8.2 Obligation of Confidentiality. The parties agree to hold all Confidential Information in strict confidence and 
not to copy, reproduce, sell, transfer, or otherwise dispose of, give or disclose such Confidential Information 
to third parties other than employees, agents, or subcontractors of a party who have a need to know in 
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connection with this Agreement or to use such Confidential Information for any purposes whatsoever other 
than the performance of this Agreement. The parties agree to advise and require their respective 
employees, agents, and subcontractors of their obligations to keep such information confidential. 

8.3 Cooperation to Prevent Disclosure of Confidential Information. Each party shall use its best efforts to assist 
the other party in identifying and preventing any unauthorized use or disclosure of any Confidential 
Information. Without limitation of the foregoing, each party shall advise the other party immediately in the 
event either party learns or has reason to believe that any person who has had access to Confidential 
Information has violated or intends to violate the terms of this Agreement and each party will cooperate with 
the other party in seeking injunctive or other equitable relief against any such person. 

8.4 Remedies for Breach of Obligation of Confidentiality. Service Provider acknowledges that breach of Service 
Provider’s obligation of confidentiality may give rise to irreparable injury to Customer and the customers of 
Customer, which damage may be inadequately compensable in the form of monetary damages.  
Accordingly, Customer may seek termination with thirty (30) days written notice, without penalty to 
Customer, of this Agreement in whole or in part. 

8.5 “Notwithstanding the foregoing, in the event that the Customer request under the California Public Records 
Act (Gov’t Code sec. 6250 et seq.) or a court or other governmental authority of competent jurisdiction 
issues an order, subpoena or other lawful process requiring the disclosure of by the Customer of any 
Confidential Information, the Customer shall notify Service Provider immediately upon receipt thereof to 
facilitate Service Provider’s efforts to  prevent such disclosure, or otherwise preserve the proprietary or 
confidential nature of the Confidential Information. If Service Provider chooses not to prevent the disclosure 
within the time required pursuant to the California Public Records Act or the applicable process, or is 
unsuccessful in preventing the disclosure or otherwise preserving the proprietary or confidential nature of 
such Confidential Information, then Customer shall not be in violation of this Agreement if it complies with 
such California Public Records Act request or an order of such court or governmental authority to disclose 
such Confidential Information.” 

8.6 The provisions of this Section shall survive the termination of this Agreement. 

 

9. Proprietary Rights. 

9.1 Pre-existing Materials. Customer acknowledges that, in the course of performing the Services, Service 
Provider may use software and related processes, instructions, methods, and techniques that have been 
previously developed by Service Provider (collectively, the “Pre-existing Materials”) and that same shall 
remain the sole and exclusive property of Service Provider. 

9.2 Data of Customer. Customer’s information, or any derivatives thereof, contained in any Service Provider 
repository (the “Customer Data,” which shall also be known and treated by Service Provider as Confidential 
Information) shall be and remain the sole and exclusive property of Customer. Customer shall be entitled to 
an export of Customer Data, without charge, upon the request of Customer and upon termination of this 
Agreement. Service Provider is provided a license to Customer Data hereunder for the sole and exclusive 
purpose of providing the Services, including a license to store, record, transmit, maintain, and display 
Customer Data only to the extent necessary in the provisioning of the Services. 

9.3 No License. Except as expressly set forth herein, no license is granted by either party to the other with 
respect to the Confidential Information, Pre-existing Materials, or Customer Data.  Nothing in this Agreement 
shall be construed to grant to either party any ownership or other interest, in the Confidential Information, 
Pre-existing Materials, or Customer Data, except as may be provided under a license specifically applicable 
to such Confidential Information, Pre-existing Materials, or Customer Data. 

9.4 The provisions of this Section shall survive the termination of this Agreement.  

10. Information Security. Service Provider acknowledges that Customer may have implemented an information security 
program (the Customer Information Security Program) to protect Customer’s information assets, such information 
assets as further defined and classified in the Customer Information Security Program (collectively, the “Protected 
Data”). Where Service Provider has access to the Protected Data, Service Provider acknowledges and agrees to the 
following.  

10.1 Undertaking by Service Provider. Without limiting Service Provider’s obligation of confidentiality as further 
described herein, Service Provider shall be responsible for establishing and maintaining an information 
security program that is designed to: (i) ensure the security and confidentiality of the Protected Data; (ii) 
protect against any anticipated threats or hazards to the security or integrity of the Protected Data; (iii) 
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protect against unauthorized access to or use of the Protected Data; (iv) ensure the proper disposal of 
Protected Data; and, (v) ensure that all subcontractors of Service Provider, if any, comply with all of the 
foregoing. In no case shall the safeguards of Service Provider’s information security program be less 
stringent than the information security safeguards used by the Customer Information Security Program as 
provided by Customer to Service Provider for this purpose. The Customer Information Security Program is 
Confidential Information of Customer. 

10.2 Right of Audit by Customer. Customer shall have the right to review Service Provider’s information security 
program prior to the commencement of Services and from time to time during the term of this Agreement.  
During the performance of the Services, on an ongoing basis from time to time and without notice, 
Customer, at its own expense, shall be entitled to perform, or to have performed, an on-site audit of Service 
Provider’s information security program. In lieu of an on-site audit, upon request by Customer, Service 
Provider agrees to complete, within forty-five (45 days) of receipt, an audit questionnaire provided by 
Customer regarding Service Provider’s information security program. 

11. Proprietary Rights Indemnification. Service Provider agrees to indemnify, defend, and hold Customer Indemnitees 
harmless from and against any and all Claims, including reasonable attorneys' fees, costs, and expenses incidental 
thereto, which may be suffered by, accrued against, charged to, or recoverable from any Customer Indemnitee, 
arising out of a claim that the Services infringes or misappropriates any United States or foreign patent, copyright, 
trade secret, trademark, or other proprietary right. In the event that Service Provider is enjoined from delivering either 
preliminary or permanently, or continuing to license to Customer, the Services and such injunction is not dissolved 
within thirty (30) days, or in the event that Customer is adjudged, in any final order of a court of competent jurisdiction 
from which no appeal is taken, to have infringed upon or misappropriated any patent, copyright, trade secret, 
trademark, or other proprietary right in the use of the Services, then Service Provider shall, at its expense: (a) obtain 
for Customer the right to continue using such Services; (b) replace or modify such Services so that it does not infringe 
upon or misappropriate such proprietary right and is free to be delivered to and used by Customer; or, (c) in the event 
that Service Provider is unable or determines, in its reasonable judgment, that it is commercially unreasonable to do 
either of the aforementioned, Service Provider shall reimburse to Customer the full cost associated with Termination 
Assistance Services. 

12. Limitation of Liability.  NOTWITHSTANDING ANY OTHER PROVISION SET FORTH HEREIN, NEITHER PARTY 
SHALL BE LIABLE FOR ANY INDIRECT, SPECIAL, AND/OR CONSEQUENTIAL DAMAGES, ARISING OUT OF 
OR IN CONNECTION WITH THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE FOREGOING 
EXCULPATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO DAMAGES INCURRED AS A RESULT OF 
THE GROSS NEGLIGENCE OR WILFULL MISCONDUCT OF A PARTY.  A PARTY SHALL BE LIABLE TO THE 
OTHER FOR ANY DIRECT DAMAGES ARISING OUT OF OR RELATING TO ITS PERFORMANCE OR FAILURE 
TO PERFORM UNDER THIS AGREEMENT; PROVIDED, HOWEVER, THAT THE LIABILITY OF A PARTY, 
WHETHER BASED ON AN ACTION OR CLAIM IN CONTRACT, EQUITY, NEGLIGENCE, TORT, OR OTHERWISE 
FOR ALL EVENTS, ACTS, OR OMISSIONS UNDER THIS AGREEMENT SHALL NOT EXCEED THE FEES PAID 
OR PAYABLE UNDER THIS AGREEMENT, AND PROVIDED, FURTHER, THAT THE FOREGOING LIMITATION 
SHALL NOT APPLY TO: (A) DAMAGES CAUSED BY A PARTY’S GROSS NEGLIGENCE OR WILFULL 
MISCONDUCT; OR, (B) A PARTY’S BREACH OF ITS OBLIGATIONS OF CONFIDENTIALITY, AS FURTHER 
DESCRIBED IN THIS AGREEMENT.  This Section shall survive the termination of this Agreement. 

13. General. 

13.1 Relationship between Customer and Service Provider. Service Provider represents and warrants that it is an 
independent corporation with no authority to contract for Customer or in any way to bind or to commit 
Customer to any agreement of any kind or to assume any liabilities of any nature in the name of or on behalf 
of Customer. Under no circumstances shall Service Provider, or any of its staff, if any, hold itself out as or be 
considered an agent employee, joint venture, or partner of Customer. In recognition of Service Provider’s 
status as an independent corporation, Customer shall carry no Workers’ Compensation insurance or any 
health or accident insurance to cover Service Provider or Service Provider’s agents or staff, if any.  
Customer shall not pay any contributions to Social Security, unemployment insurance, federal or state 
withholding taxes, any other applicable taxes whether federal, state, or local, nor provide any other 
contributions or benefits which might be expected in an employer-employee relationship. Neither Service 
Provider nor its staff, if any, shall be eligible for, participate in, or accrue any direct or indirect benefit under 
any other compensation, benefit, or pension plan of Customer. 

13.2 Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the 
State of California and the federal laws of the United States of America. Service Provider hereby consents 
and submits to the jurisdiction and forum of the state and federal courts in the State of California in all 
questions and controversies arising out of this Agreement.  
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13.3 Dispute Resolution. In the event of any dispute or disagreement between the parties with respect to the 
interpretation of any provision of this Agreement, or with respect to the performance of either party 
hereunder, Customer and Service Provider will meet for the purpose of resolving the dispute. If the parties 
are unable to resolve the dispute within five (5) working days, or as otherwise agreed, either party may then 
seek whatever remedy is available in law or in equity. The provisions of this Section will not apply to any 
dispute relating to the parties’ obligations of non-disclosure and confidentiality as further described herein. 

13.4 Compliance With Laws; Customer Policies and Procedures. Both parties agree to comply with all applicable 
federal, state, and local laws, executive orders and regulations issued, where applicable. Service Provider 
shall comply with Customer policies and procedures where the same are posted, conveyed, or otherwise 
made available to Service Provider. Without limiting Service Provider’s other obligations of indemnification 
herein, Service Provider shall defend, indemnify, and hold Customer Indemnitees harmless from and against 
any and all Claims, including reasonable expenses suffered by, accrued against, or charged to or 
recoverable from any Customer Indemnitee, on account of the failure of Service Provider to perform its 
obligations imposed herein. 

13.5 Cooperation. Where agreement, approval, acceptance, consent or similar action by either party hereto is 
required by any provision of this Agreement, such action shall not be unreasonably delayed or withheld.  
Each party will cooperate with the other by, among other things, making available, as reasonably requested 
by the other, management decisions, information, approvals, and acceptances in order that each party may 
properly accomplish its obligations and responsibilities hereunder. Service Provider will cooperate with any 
Customer supplier performing services, and all parties supplying hardware, software, communication 
services, and other services and products to Customer, including, without limitation, the Successor Service 
Provider. Service Provider agrees to cooperate with such suppliers, and shall not commit or permit any act 
which may interfere with the performance of services by any such supplier. 

13.6 Force Majeure. Neither party shall be liable for delays or any failure to perform the Services or this 
Agreement due to causes beyond its reasonable control. Such delays include, but are not limited to, fire, 
explosion, flood or other natural catastrophe, governmental legislation, acts, orders, or regulation, strikes or 
labor difficulties, to the extent not occasioned by the fault or negligence of the delayed party. Any such 
excuse for delay shall last only as long as the event remains beyond the reasonable control of the delayed 
party. However, the delayed party shall use its best efforts to minimize the delays caused by any such event 
beyond its reasonable control. Where Service Provider fails to use its best efforts to minimize such delays, 
the delays shall be included in the determination of Service Level achievement. The delayed party must 
notify the other party promptly upon the occurrence of any such event, or performance by the delayed party 
will not be considered excused pursuant to this Section, and inform the other party of its plans to resume 
performance. A force majeure event does not excuse Service Provider from providing Services and fulfilling 
its responsibilities relating to the requirements of backup and recovery of Customer Data. Configuration 
changes, other changes, viruses / malware, or other errors or omissions introduced, or permitted to be 
introduced, by Service Provider that result in an outage or inability for Customer to use the Services shall not 
constitute a force majeure event.    

13.7 No Waiver. The failure of either party at any time to require performance by the other party of any provision 
of this Agreement shall in no way affect that party's right to enforce such provisions, nor shall the waiver by 
either party of any breach of any provision of this Agreement be taken or held to be a waiver of any further 
breach of the same provision. 

13.8 Notices. Any notice given pursuant to this Agreement shall be in writing and shall be given by personal 
service or by United States certified mail, return receipt requested, postage prepaid to the addresses 
appearing at the end of this Agreement, or as changed through written notice to the other party. Notice given 
by personal service shall be deemed effective on the date it is delivered to the addressee, and notice mailed 
shall be deemed effective on the third day following its placement in the mail addressed to the addressee. 

13.9 Assignment of Agreement. This Agreement and the obligations of Service Provider hereunder may be 
assigned in connection with a sale of Service Provider's assets or stock or through merger, an insolvency 
proceeding or otherwise, with prior written notice to the Customer. 

13.10 Counterparts; Facsimile. This Agreement may be executed in one or more counterparts, each of which shall 
be deemed an original, but all of which together shall constitute one and the same Agreement. The parties 
agree that a facsimile signature may substitute for and have the same legal effect as the original signature. 
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13.11 Entire Agreement. This Agreement and its attached exhibits constitute the entire agreement between the 
parties and supersede any and all previous representations, understandings, or agreements between 
Customer and Service Provider as to the subject matter hereof. This Agreement may only be amended by 
an instrument in writing signed by the parties. 

13.12 Cumulative Remedies. All rights and remedies of Customer herein shall be in addition to all other rights and 
remedies available at law or in equity, including, without limitation, specific performance against Service 
Provider for the enforcement of this Agreement, and temporary and permanent injunctive relief. 

 
Executed on the dates set forth below by the undersigned authorized representative of Customer and Service Provider to be 
effective as of the Effective Date. 

 
CITY OF DAVIS 
(CUSTOMER) 

AMERICAN CONSERVATION & BILLING SOLUTIONS, INC. 
(SERVICE PROVIDER) 

 
By: ________________________________________ 

 
By:  ________________________________________  

  
Name: _____________________________________ Name: M. Bobby Lee 
  
Title: ______________________________________ Title: President      
  
Date: ______________________________________ Date: _____________________________________ 
  
Address for Notice: 

__________________________________________ 

__________________________________________ 

Address for Notice: 

PO Box 51356 

Colorado Springs, CO 80949 

 
Approved as to form: 
  
_____________________ 
Harriet A. Steiner 
City Attorney 
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EXHIBIT A 
 

AquaHawk 
Software-as-a-Service Statement of Managed Services 

 
This Exhibit A - Service Provider’s Software-as-a-Service Statement of Work shall be incorporated in and governed 

by the terms of that certain Master Professional Services Agreement by and between City of Davis (“Customer”) and 
American Conservation & Billing Solutions, Inc. (AmCoBi) (“Service Provider”) dated November 7, 2016 as amended (the 
“Agreement”). Unless expressly provided for in this Exhibit A, in the event of a conflict between the provisions contained in the 
Agreement and those contained in this Exhibit A, the provisions contained in the Agreement shall prevail. 
 
Services Description: AquaHawk v8.4 - A customer portal solution for utilities. 

Support Description: Customer support via telephone and e-mail is included for City of Davis employees. 

Training Description: Unlimited online training for up to five (5) utility staff members is included. Multiple 
sessions may be scheduled for individuals or small groups. 

Backup Requirements: Data will be managed and backed up at AmCoBi's cloud-based hosting provider. 

Service Levels: Standard service levels apply. AmCoBi will use commercially reasonable efforts to 
make AquaHawk available with a monthly uptime percentage of at least 99.5%. 
Should issues occur, AmCoBi will work diligently and expediently to correct them so 
as not to negatively impact the City's customer base. 
 

Customer Resources: City of Davis will provide first level AquaHawk support to its customers. 

Service Provider 
Resources: 

Customer support via telephone and e-mail is included for City of Davis staff 
members. 

Number of Meters: Not to exceed 16,800 
 

Services Fees: Setup fee (one-time) - $15,120 
Monthly fee - $1,770 
Aclara usage data transfer fee = TBD 
 
Setup fee to be billed when a signed copy of this Agreement has been returned 
to AmCoBi. Monthly fees will be billed 30 days after the signature date below. 
 
If the City adds new endpoints in excess of 16,800, the monthly fee will increase by 
$.11 per endpoint. Additional setup fees may apply.  

Start Date: 
January 2, 2017 - Launch production site.  

End Date:    January 1, 2019. Contract will renew automatically unless City of Davis notifies 
AmCoBi of its intent to terminate prior to December 2, 2019. 

 
Executed on the dates set forth below by the undersigned authorized representative of Customer and Service Provider to be 
effective as of the Start Date. 
 

CITY OF DAVIS 
(CUSTOMER) 

AMERICAN CONSERVATION & BILLING SOLUTIONS, 
INC. (SERVICE PROVIDER) 

  
By: __________________________________ By:  ________________________________________  
  
Name: ________________________________ Name: M. Bobby Lee 
  
Title: _________________________________ Title: President 
  
Date: _________________________________ Date: ________________________________________ 
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F-928-20

07/90

TO: City Manager
VIA: Finance Director

FROM:

CITY OF DAVIS

Request for Budget Adjustment

Dept Head

Agenda Item: /y) U r\

City Council Meeting Date: \\ \\D 1\\P

I/-T-/U,

I request the following budget adjustments:

A. Internal Transfers of Currently Appropriated Funds:

TRANSFERS FROM PROGRAM

NAME

Surface Water Pipelines

FUND

NO.

512

DIV/

PROG.

8224

ACTIVITY

490

ELEMENT/

OBJECT

4530

AMOUNT (CR)

$562,230/

$

$

TOTAL $562,230.

B. New Appropriation's Source of funding/Revised Revenue Change:

Unallocated Reserve

New/Revised Revenue Account

New/Revised Revenue Account

TRANSFERS TO PROGRAM

NAME

Network Radio - Read Water Meters

FUND NO.

Fund Name

DIV/PROG ACTIVITY ELEM/OBJ

$

$
Revenue

ations:

Account Number

ACTIVITY

490

TOTAL

ELEMENT/

OBJECT

4530

New Appropri

FUND

NO.

512

DIV/

PROG.

8187

AMOUNT (DR)

$562,23$.

$

$

TOTAL $562,230.'

FUND

FUND

D: Reason For Adjustment (Explain fully. Attach sheet if necessary. If new revenue, record a description on reverse side on Part VI.)

This project involves the replacement of the all the 16,800 meters in the City and conversion to a fixed radio system. This will include all
residential, commercial, industrial and irrigation customers and replacement of all the oldCity meters.

A. _^/Funds have been appropriated &are available.

B. Funds have been appropriated.
Funds must be appropriated.

Sig^eiture and Date

'//o//6>Date:J£ BANo. i2

A. Approved
Disapproved

B. City Council appropriated funds.
CityCouncil informedof revised revenue estimate.

Signature and Date

Posted By:
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