
STAFF REPORT

DATE: February 16, 2016

TO: City Council

FROM: Mike Webb, Assistant City Manager / Director of Community Development &
Sustainability
Katherine Hess, Community Development Administrator

SUBJECT: Nishi Gateway – Planning Application #14-57

Recommendation
Staff recommends the City Council take the following actions to approve the Nishi Gateway
project and place the Nishi General Plan Amendment on the ballot for voter consideration under
Measure J/R of the Municipal Code:

a. Resolution making CEQA findings (certification of the EIR, statement of overriding
considerations, and rejection of alternatives);

b. General Plan Amendment and Baseline Project Features (Nishi Property);
c. Prezoning and Preliminary Planned Development (Nishi Property);
d. Gateway/Olive Drive Specific Plan Amendment (West Olive Drive);
e. Development Agreement (Nishi Property); and
f. Resolution calling for Election on General Plan Amendment (Nishi Property).

The item is a continuation of the Council workshop on the Nishi Gateway applications that was
held on January 12, 2016 and public hearing that was held on January 19, 2016. Final Council
action to place the General Plan Amendment on the June 2016 ballot would be required at this
meeting.

City Council Goals
This effort supports the following Goals/Objectives/Tasks:

Drive Innovation and Economic Vitality / Facilitate business development through
entrepreneur and startup support.
o Task: Facilitate dispersed innovation center strategy by: Completion of EIRs and

public hearings for innovation center applications; and Support the community
decision-making process on Measure R regarding innovation centers and Nishi
Gateway through education regarding challenges and opportunities.

Build and Promote a Vibrant Downtown/Improve the downtown as a destination both for
Davis residents and for visitors.
o Task: Complete environmental review and application processing for Nishi Gateway.

Fiscal Impact
The Finance and Budget Commission considered the project proposal at a series of meetings,
including the regularly scheduled meeting of February 8, 2016. To assist in the Commission’s
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review, the City contracted with Economic and Planning Systems and A. Plescia & Co. (with
Goodwin Consulting as a subcontractor). The consultant team analyzed project impacts on the
City general fund and the local economy, Nishi project economics and capacity for covering
infrastructure costs, and mechanisms for meeting the City Council goal of fiscal and economic
benefits to the City and the community.

The Finance and Budget Commission made the following recommendations to the City Council:
- That all ongoing operations and maintenance costs be privatized (recommendation

January 11, 2016);
- That all infrastructure for Nishi Gateway be privately funded;
- That a minimum property tax rate of 1.55% of assessed value be used to provide

incremental funding to the City; and
- That the Nishi project is a net fiscal positive for the City of Davis. The

Commissioners did not agree on the amount of benefit the City would receive. The final
motion to conclude $1,400,000 of annual benefit passed on a 5-1-1 vote; dissenters
agreed that the benefits would be positive, but suggested numbers in the $500,000 range.

Staff is recommending the Baseline Project Features and the Development Agreement call for a
land-secured financing district, such as a services Community Facilities District, to provide
supplemental funding to the City of Davis. (See additional discussion, page 5).

The City Manager and Assistant City Managers have met with the County Administrator to
begin discussions of concepts for the necessary tax-share agreement with Yolo County. Also on
this agenda is a recommendation that the City Council adopt “Principles for Nishi Tax Share
Agreement” to establish the City’s expectations for tax-share discussions moving forward.

Summary Project Description
The requested applications would grant land-use entitlements to allow the 47-acre
unincorporated Nishi property to be annexed to the City of Davis and developed as a mixed-use
innovation district. The project also includes rezoning of properties on West Olive Drive to
accommodate redevelopment at greater density/intensity, should property owners desire to do so.

The Nishi project includes
- 650 residential units

440 apartments
210 condominiums

- 325,000 square feet of office/R&D uses
- 20,000 square feet of ancillary retails (coffee shop, café, etc.)
- 19 acres of open space, park, and greenbelt

3.3 acres of the Putah Creek Parkway
Two parks totaling 11 acres
An additional 4 acres of stormwater detention adjacent to the southern park
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Vehicular access is proposed from West Olive Drive and a new grade-separated crossing of the
railroad tracks to Old Davis Road. Bicycle/pedestrian access would also be provided through the
Putah Creek Parkway connections to South Davis and the UC Davis Arboretum.

The project requires a General Amendment and Prezoning/Rezoning. Because the Nishi property
would be re-designated from Agriculture to urban uses, voter approval would be required under
Measure J/R (Municipal Code Chapter 41). Changes to West Olive Drive would not require
Measure J/R vote and would be entitled through an amendment to the Gateway / Olive Drive
Specific Plan.

Baseline Project Features and Development Agreement Deal Point Concepts
Because development of the Nishi property requires a General Plan Amendment to re-designate
the site from Agriculture to urban uses, voter approval would be required under Measure J/R
(Municipal Code Chapter 41). A component of Measure R includes establishment of “Baseline
Project Features” such as recreation facilities, public facilities, significant project design features,
sequencing or phasing, or similar features and requirements. These features cannot be
eliminated, reduced or significantly modified without subsequent voter approval. Baseline
Project Features are a component of the General Plan Amendment and are also reflected, with
additional details as necessary, within the Development Agreement.
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Staff and the City Council subcommittee of Mayor pro Tem Davis and Councilmember Swanson
have worked to refine the Baseline Project Features and Development Agreement provisions,
reflecting the policy direction provided by the City Council at the January 19 and February 2
meetings. Attachment 1 includes the current draft Baseline Project Features document.

Staff comments on the Baseline Project Features and Development Agreement deal points
address the following components:

1. Site Plan and Project Description (page 4)
2. Phasing (page 4)
3. Financial Commitments (page 5)
4. Sustainability Commitments (page 6)
5. Subsequent City Reviews and Approvals (page 7)

1. Site Plan and Project Description

The baseline features describe the project as analyzed in the Environmental Impact
Report. This includes a maximum of 650 dwelling units (see following paragraphs for potential
modification), 325,000 square feet of office/R&D, and 20,000 square feet of retail. The acreages
for various land uses are shown as example ranges in the Baseline Project Features. The project
has not been engineered, so precise calculations of land required for drainage, roadway grades,
buffers, parking, and similar infrastructure requirements have not been established. This range
will provide necessary flexibility, while ensuring compliance with the expectations of the
Sustainability Implementation Plan and City standards. The Council and community have
discussed the possibility of allowing additional housing or a hotel on the Nishi Property without
the need for subsequent voter approval – this concept was removed at the City Council meeting
of February 2, 2016. The Development Agreement outlines the anticipated mix of apartments
and condominiums, by unit size, as a preliminary estimate.

The Baseline Project Features limit the project to a maximum of 1,732 off-street parking
spaces. The City and the Developer are committed to exploring options to reduce the parking
further, through the Transportation Demand Management Program, with a target maximum of
1,550 parking spaces. The Environmental Impact Report assumed 1,925 off-street parking spaces
for the Nishi property. A reduction in parking spaces is one of the tools for achieving the desired
reduction in Vehicles Miles Travelled and vehicle trips required by Mitigation Measure 4.14-5
and the Sustainability Implementation Plan. Staff has concluded that the proposed reduction in
parking spaces anticipated by this Baseline Project Feature is consistent with the analysis and
objectives of the Environmental Impact Report, and no further analysis is required. The
sustainability section of the Development Agreement also establishes requirements for paid
vehicle parking for all apartments and a peak-hour exit fee for the apartment and condominium
parking areas.

2. Phasing
The Council and the community have expressed a desire for mechanisms to ensure that public
facilities, particularly the improvements to the Richards interchange and the connection to UC
Davis, are completed as envisioned. The Project Study Report for the interchange improvements
is underway and the City is currently pursuing construction completion in 2020. The connection
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to the UC Davis campus requires completion of the Long Range Development Plan and
environmental review, and approval of the Regents.

At the January 19 meeting, the City Council discussed whether there is a mechanism that would
allow phased development of the site, so that a portion of the construction could occur prior to
completion of all infrastructure. The Baseline Project Features call for all backbone
infrastructure, including the grade-separated crossing to UC Davis and the improvements
to the Richards Boulevard interchange, be completed prior to any occupancy on the Nishi
site. Construction on the Nishi site could begin only after construction has begun on the
interchange and the grade-separated crossing. The Baseline Project Features also include
commitments for backbone infrastructure to the R&D properties with the first phase of
development, to ensure “permit-ready” sites when prospective purchasers or buildings are
identified.

The Development Agreement addresses timing of Olive Drive improvements and on-site public
amenities, such as phasing park development tied to residential development, to be established
through the Tentative Subdivision Map(s) for the project.

3. Financial Commitments
The community, the Finance and Budget Commission, and the City Council have all been
exploring the question of how this development can be managed to ensure fiscal benefits to the
City. The property owner has committed to a Baseline Project Feature for a projected net fiscal
positive. One specific component of discussion has been a “make-whole” provision should
property be purchased or leased by an entity exempt from property taxes. Other components
could include a Landscaping and Lighting Assessment District, Services Community Facilities
District, positive negotiations with Yolo County, or other mechanism as established in the
Development Agreement.

The Baseline Project Features include establishment of a Land-Secured Services Financing
District for municipal services, to ensure positive fiscal and economic benefits for the City
of Davis. This will provide a supplemental source of revenue to the City of Davis, in addition to
projected sales and property taxes. The Development Agreement establishes a minimum of
$300,000 per year to be generated by the District. This amount is slightly greater than the
equivalent of privatizing the costs of park, greenbelt, and roadway maintenance plus the
projected cushion necessary to protect the City if 20 percent of the office/R&D properties
become exempt from property taxes. Preliminary analysis prepared by Goodwin Consulting as a
subcontractor to A. Plescia & Co. indicated that the necessary assessments that would generate
this amount of revenue could be accommodated by the development without significantly
adversely affecting market values. Exact revenues and methodologies will be established by the
City Council upon formation of the District in the future, with input from fiscal consultants and
the Finance and Budget Commission. Assessments to generate funds exceeding the $300,000
level (with inflation adjustments) would need to be negotiated.

A Services CFD is different from an infrastructure CFD, which has the purpose of financing
bond debt to provide capital funds for construction of physical improvements related to a
development project. A Services CFD provides an ongoing revenue stream from payments that
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are made by property owners within the district and collected with the annual property tax bill.
This provides a permanent source of funding for City operations to serve the project, in addition
to property and sales taxes that would continue to be collected per statute.

The Baseline Project Features establish Developer commitments of $1 million for the
affordable Housing Trust Fund and an additional $200,000 for the City Council to allocate
amongst on-site civic arts, establishment of a local carbon offset program, and
implementation of the Downtown Parking Management Plan, for a total of $1.2 million.

The Development Agreement includes provisions for conduit to accommodate broadband
communication, City right of first refusal for the office/R&D parcels, and agricultural mitigation.
The Development Agreement also establishes implementing mechanisms for other financial
components, including impact fees, fair-share contributions to the Richards/I80 interchange
improvements, repayment of City pre-development contributions, and credits recognizing
infrastructure costs for the project.

4. Sustainability Commitments
The City Council and the community have discussed the value of a third-party verification
process for sustainability commitments. This would provide a structure for accountability to look
at implementation of the Nishi project as a whole, rather than staff review of individual buildings
and public improvements at the time of permit issuance. Leadership in Energy & Environmental
Design Neighborhood Development (LEED-ND) offered by the U. S. Green Building Council
has been cited as a rigorous program with the potential to provide that assurance. However,
continued research into the requirements of LEED-ND show potential difficulties posed by the
nature of the site and the development in meeting the prerequisites for certification, or garnering
the necessary points for a given level of certification.

Staff believes that continued conversations with the US Green Building Council could result in
resolution of some of the issues identified in the Thornton Tomasetti analysis. At the same time,
staff is concerned that a national rating system could foster a “hunt for points” with negligible
true sustainability benefits (such as adding intersections with minimal connectivity benefit) or
discount other sustainability contributions from the project (such as commitments to
photovoltaics or contribution to the City’s local carbon offset program).

The Baseline Project Features commit the City and Developer to pursue certification
through Leadership in Energy & Environmental Design Neighborhood Development
(LEED-ND) offered by the U. S. Green Building Council. Should that not be achievable,
the project will be rated using the LEED-ND point system through a City-defined process,
with a local citizens panel, as defined in the Development Agreement. This system will use
local expertise to evaluate parameters established through the LEED-ND checklist, reflecting site
constraints and also reflecting other sustainability commitments from the Baseline Project
Features and Sustainability Implementation Plan that may not generate LEED-ND points (such
as the 4.9MW PV and the contribution to the local carbon offset program noted above).
Requirements may be revisited over time, which will allow the City to adjust actions and
methodologies with changes to regulations, technology, and societal behaviors.
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Staff anticipates that this Environmental Certification Panel envisioned for review of the Nishi
sustainability effort would be needed to advise the City Council on the formation of a local GHG
offset program, regardless of the Nishi proposal. As the Panel is created, it can serve to review
the sustainability efforts for Nishi and – potentially – other programs for the City of Davis.
Community enhancement funds provided by the Nishi project could serve as seed money for
these efforts.

Key components of the Sustainability Implementation Plan will be also included as
Baseline Project Features, including

▪ Maximum of 1,732 off-street vehicle parking spaces, which is a 10 percent reduction
from the current plan (see Site Plan and Project Description, above);

▪ Peak hour trip cap per the Sustainability Implementation Plan
▪ 4.9 MW photovoltaic (or equivalent, per Development Agreement)
▪ Buildings exceeding 2013 Title 24 Energy Efficiency standards by 30 percent.

Other components of the Sustainability Implementation Plan will be identified through the
LEED-ND or equivalent process, as identified in the Development Agreement. The
Development Agreement also establishes requirements for paid vehicle parking for all
apartments and a peak-hour exit fee for the apartment and condominium parking areas. The
Development Agreement also includes a requirement for submetering of individual apartments.

5. Subsequent City Reviews and Approvals

The Development Agreement identifies need for City review and approval of additional
implementing actions, including:

▪ Tax-sharing Agreement with Yolo County (City Council)
▪ Final Planned Development, Tentative Map, and Design Guidelines (Planning

Commission)
▪ LEED-ND application and, if necessary, equivalency review (City)
▪ Establishment of a Services Community Facilities District (City Council)
▪ Agricultural land mitigation (City Council)

Environmental Review

The City has received multiple correspondences from Mike Harrington questioning the traffic
analysis in the Nishi Gateway EIR. Attachment 8 contains responses to questions received on
February 2, along with response to comments emailed from Dr. Cahill regarding air quality.
Responses to the comments made by Mr. Harrington on February 10 will be provided at the
meeting.
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Conclusion
In summary, staff recommends approval of the applications. Staff believes that the project
appropriately integrates the City goals for economic development, housing, environmental
sustainability, community character, and fiscal responsibility. Specific reasons for staff’s
recommendations include:

▪ This site is identified as a priority development area in SACOG’s Sustainable
Communities Strategy. SACOG has concluded that the project is supportive of all of the
Blueprint principles. Adding housing to meet the needs of community employees will
help meet regional goals for VMT and GHG reduction.

▪ The project has sustainability components stronger than any development in Davis. The
Studio 30 report concluded the Nishi property has a walkable and bike-friendly location
that lends itself to a dense, mixed-use development. Staff is comfortable that this
proposal, particularly when balanced with a multitude of other policy objectives,
appropriately contributes to city sustainability goals and takes the city in the right
direction for new development projects.

▪ Housing and businesses on the Nishi property will provide customers for local
businesses, particularly downtown merchants.

▪ Internal open space and bicycle/pedestrian connectivity forms the backbone of the
subdivision layout. The project includes a grade-separated connection to the Old Davis
road on the UC Davis campus.

▪ Development Impact Fees from project can assist in contributions to improving
operations of the Richards Boulevard corridor, and the project will not go forward until
Interchange improvements and the connection to the UC Davis campus are completed.

▪ The project demonstrates unprecedented collaboration with UC Davis and Yolo County.
The financial contribution from the State of California Strategic Growth Council to the
sustainability and environmental reviews demonstrates the importance of this
development to regional efforts in GHG reduction.

▪ EPS found that the total one-time impact of construction of the Nishi project is estimated
at 1,000 jobs, $186 million of output, and $75 million of labor income in the Davis
economy, while estimates for the Yolo County economy show 1,800 jobs, $329 million
of output, and $130 million of labor income. The Nishi project is estimated to produce an
ongoing economic impact in the Davis economy that totals between 1,500 and 1,800 jobs,
$315 million and $385 million of output, and $89 million and $107 million of labor
income.

▪ The provisions of the Development Agreement address fiscal impact on the General
Fund, and the Finance and Budget Commission concluded that the project would have net
fiscal positive benefits to the City of Davis..

Nishi Gateway represents a culmination of concerted community engagement, incorporation of
community input, and ground-up integration of sound land use, urban design, and sustainability
principles. The proposal successfully achieves a very difficult balance of multiple and diverse
policy objectives. While it can be easy to get caught up in pursuit of perfection on any given
issue, staff believes that the proposal appropriately integrates city goals for housing, economic
development, sustainability, and community character.
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Attachments
1. Baseline Project Features
2. CEQA Resolution
3. General Plan Amendment Resolution (Nishi)
4. Development Agreement Ordinance and Development Agreement (Nishi)
5. Preliminary Planned Development (Nishi)
6. Gateway / Olive Drive Specific Plan Amendment Ordinance (West Olive Drive)
7. Resolution Calling for Election
8. Response to CEQA comments from Harrington and Cahill (to come)

Staff report and attachments will be posted on the City’s website at
http://cityofdavis.org/city-hall/community-development-and-sustainability/development-

projects/nishi-and-downtown-university-gateway-district
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RESOLUTION NO. 16-____, SERIES 2016

RESOLUTION ADOPTING CEQA FINDINGS OF FACT; ADOPTING A STATEMENT
OF OVERRIDING CONSIDERATIONS; ADOPTING AMITIGATION MONITORING

PLAN; AND CERTIFYING THE FINAL ENVIRONMENTAL IMPACT
REPORT FOR THE NISHI GATEWAY PROJECT

WHEREAS, the subject project is known as Nishi Gateway and is project is comprised of two
primary components: 1) annexation from Yolo County and development of 46.9 acres (Nishi
site) with a mixed-use community that will provide roadway connections to the City and
University of California at Davis (UC Davis), and 2) rezoning of 10.8 acres within the City
(hereafter referred to as West Olive Drive) to allow for redevelopment. The project site is
generally located between Interstate 80 and the Union Pacific Railroad tracks, southwest of
Richards Boulevard; and

WHEREAS, the Nishi project proposes the development of a mix of land uses consisting of
rental and for-sale, high-density residential uses; R&D space; accessory commercial/retail space;
on-site stormwater detention; open spaces, including a public park, greenbelts, and private open
space for the proposed residential uses; and surface/structure parking with solar panels. The
project would include up to 650 residential units (potentially 440 rental and 210 for-sale units),
up to 325,000 square feet (sf) of R&D uses, and up to 20,000 sf of accessory retail uses (coffee
shop, small café/restaurant, etc.) with a variety of lot sizes and building floor plates; and

WHEREAS, the West Olive Drive component includes amendment to the Commercial Service
designation of West Olive Drive to allow intensification and a greater mix of non-residential
uses. Approximately 55,900 net new sf of commercial uses may be developed within West Olive
Drive through redevelopment (demolition of some existing buildings, reconstruction and
expansion) and may include office, commercial service, and small-scale neighborhood-serving
uses. Based on allowable floor-area ratios, structures would likely be two or three stories in
height.

WHEREAS, the Final Environmental Impact Report (SCH #2015012066) consisting of the Draft
EIR and responses to comments and errata has been prepared pursuant to the California
Environmental Quality Act (CEQA; Public Resources Code § 21000 et seq.) to analyze the
environmental effects of the project; and

WHEREAS, a Notice of Preparation was circulated for a 30-day public review and comment
period commencing on January 29, 2015; and

WHEREAS, a public scoping meeting was held February 23, 2015 to receive comments on the
appropriate scope of the EIR; and

WHEREAS, the Draft EIR was circulated for a 46-day public review and comment period
commencing September 10, 2015 and concluding October 26, 2015; and
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WHEREAS, on October 14, 2015 the Planning Commission held a public meeting to receive
comments regarding the adequacy of the Draft EIR; and

WHEREAS, the Final EIR (Response to Comments) documents were released December 16,
2015; and

WHEREAS, Section 21000 et. seq. of the Public Resources Code and Section 15000 et. seq. of
Title 14 of the California Code of Regulations (CEQA Guidelines) which govern the preparation,
content, and processing of environmental impact reports, have been fully implemented in the
preparation of the EIR; and

WHEREAS, between the public scoping meeting and date of final action fourteen official
noticed public meetings and hearings of various City commissions and the City Council were
held to deliberate the merits of the proposed project and make recommendations regarding
components of or a final action on the project; and

WHEREAS, on January 6, 2016 the Planning Commission voted 7-0 to recommend that the City
Council certify the EIR as adequate, and voted 5-2 to recommend that the City Council approve
the project with conditions; and

WHEREAS, the City Council has reviewed the Final EIR prepared for the project, the staff
reports pertaining to the Final EIR, the Planning Commission hearing minutes and reports, and
all evidence received by the Planning Commission and at the City Council hearings, all of which
documents and evidence are hereby incorporated by reference into this Resolution; and

WHEREAS, the Final EIR identified certain significant and potentially significant adverse
effects on the environment caused by the project; and

WHEREAS, the City Council specifically finds that where more than one reason for approving
the project and rejecting alternatives is given in its findings or in the record, and where more than
one reason is given for adopting the Statement of Overriding Considerations, the Council would
have made its decision on the basis of any one of those reasons; and

WHEREAS, the City Council desires, in accordance with CEQA, to declare that, despite the
occurrence of significant environmental effects that cannot be substantially lessened or avoided
through the adoption of feasible mitigation measures or feasible alternatives, there exist certain
overriding economic, social, and other considerations for approving the project that the Council
believes justify the occurrence of those impacts; and

WHEREAS, the City Council is required pursuant to CEQA (Guidelines Section 15021), to
adopt all feasible mitigation measures or feasible project alternatives that can substantially lessen
or avoid any significant environmental effects keeping in mind the obligation to balance a variety
of public objectives; and

WHEREAS, CEQA (Guidelines Section 15043) affirms the City Council’s authority to approve
this project even though it may cause significant effects on the environment so long as the
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Council makes a fully informed and publicly disclosed decision that there is no feasible way to
lessen or avoid the significant effects (Guidelines Section 15091) and that there are specifically
identified expected benefits from the project that outweigh the policy of reducing or avoiding
significant environmental impacts of the project (Guidelines Section 15093).

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Davis as follows:

1. Exhibit A (Findings of Fact and Statement of Overriding Considerations) and
Exhibit B (Mitigation Monitoring and Reporting Plan) of this Resolution provide
findings required under Section 15091 of the CEQA Guidelines for significant
effects of the project. The City Council hereby adopts these various findings of
fact attached hereto as Exhibits A and B.

2. Exhibit A of this Resolution provides the findings required under Section 15093
of the CEQA Guidelines relating to accepting adverse impacts of the project due
to overriding considerations. The City Council has balanced the economic, legal,
social, technological, and other benefits of the project against the unavoidable
environmental risks that may result, and finds that the specific economic, legal,
social, technological, and other benefits outweigh the unavoidable adverse
environmental effects. The City Council, therefore, finds the adverse
environmental effects of the project to be "acceptable." The City Council hereby
adopts the Statement of Overriding Considerations contained within Exhibit A.

3. After considering the EIR and in conjunction with making these findings, the City
Council hereby finds that pursuant to Section 15092 of the CEQA Guidelines that
approval of the project will result in significant effects on the environment,
however, the City eliminated or substantially lessened these significant effects
where feasible, and has determined that remaining significant effects are found to
be unavoidable under Section 15091 and acceptable under Section 15093.

4. The City Council has considered alternatives to the Project and finds based on
substantial evidence in the record that the Project is the best alternative that can be
feasibly implemented in light of relevant economic, legal, social, technological,
and other reasons, as discussed herein. The City Council hereby rejects all other
alternatives, and combinations and variations, thereof.

5. These findings made by the City Council are supported by substantial evidence in
the record, which is summarized herein.

6. The Mitigation Monitoring and Reporting Plan attached hereto as Exhibit B
(Mitigation Monitoring and Reporting Plan) is hereby adopted to ensure
implementation of feasible mitigation measures identified in the EIR. The City
Council finds that these mitigation measures are fully enforceable conditions on
the project and shall be binding upon the City and affected parties.

7. The City Council finds that the project is consistent with the General Plan
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(including all elements), and that approval of the project is in the public interest
and is necessary for the public health, safety, and welfare.

8. The City Council hereby certifies the Final EIR in accordance with the
requirements of CEQA.

9. A Notice of Determination shall be filed immediately after final approval of the
project.

10. Pursuant to CEQA Guidelines Section 15095, staff is directed as follows:

a) A copy of the Final EIR and CEQA Findings of Fact shall be provided to the
County of Yolo Planning Department;

b) A copy of the Final EIR and CEQA Findings of Fact shall be retained in the
project files;

c) A copy of the Final EIR and CEQA Findings of Fact shall be provided to the
project applicant who is responsible for providing a copy of same to all CEQA
“responsible” agencies.

PASSED AND ADOPTED by the City Council of the City of Davis this __ day of _________,
2016, by the following vote:

AYES:

NOES:

ABSTAIN:

ABSENT:

Daniel M. Wolk
Mayor

ATTEST:

Zoe S. Mirabile, CMC
City Clerk

Exhibits Attached:
A. CEQA Findings of Fact and Statement of Overriding Considerations
B. Final Mitigation Monitoring and Reporting Plan
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STATE CLEARINGHOUSE NUMBER 2015012066

Prepared for:
City of Davis

23 Russell Boulevard, Suite 2
Davis, CA 95616

Prepared by:
Ascent Environmental, Inc.
455 Capitol Mall, Suite 300

Sacramento, California 95814
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These Findings and the MMRP are intended to summarize and describe the contents and conclusions
of the Draft EIR and Final EIR for policymakers and the public. For purposes of clarity, these impacts
and mitigation measures may be worded differently from the provisions in the Final EIR and/or some
provisions may be combined. Nonetheless, the City and/or the project applicant will implement all
measures contained in the Final EIR. In the event that there is any inconsistency between the
descriptions of mitigation measures in these Findings or the MMRP and the Final EIR, the City and/or
the project applicant will implement the measures as they are described in these Findings and the
attached MMRP. In the event a mitigation measure recommended in the Final EIR has inadvertently
been omitted from these Findings or from the MMRP, such a mitigation measure is hereby adopted and
incorporated in the Findings and/or MMRP as applicable.

www.CityofDavis.org
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Pursuant to the requirements of CEQA Guidelines Section 15126.6 and in light of the project objectives,
the following alternatives to the project were identified and evaluated in the Draft EIR:
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RESOLUTION NO. 16-___, SERIES 2016

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF DAVIS AMENDING THE
GENERAL PLAN TO RE-DESIGNATE THE “NISHI” PROPERTY FROM

AGRICULTURE TO UNIVERSITY-RELATED RESEARCH PARK, MAKE EDITS TO
THE UNIVERSITY-RELATED RESEARCH PARK AND AGRICULTURE LAND USE
CATEGORIES, AND ESTABLISH THE BASELINE PROJECT FEATURES SUBJECT

TO APPROVAL OF THE VOTERS

WHEREAS, the City of Davis has visions to foster a safe, sustainable, healthy, diverse and
stimulating environment for all in the community; maintain Davis as a cohesive, compact,
university-oriented city surrounded by and containing farmland, greenbelts, natural habitats and
natural resources; and preserve and create an array of distinct neighborhoods so that all residents
can identify a neighborhood that is “home” for them; and

WHEREAS, the General Plan establishes parameters for consideration of a General Plan
Amendment to change the designation of the Nishi Property to an urban land use category; and

WHEREAS; the City Council has established goals of supporting the community decision-
making process on Measure R regarding Nishi Gateway through education regarding challenges
and opportunities; and

WHEREAS, the Planning Commission held a public hearing on January 6, 2016 to receive
comments and consider the proposed amendment; and

WHEREAS, the City Council held a public hearing on January 19, 2016 to receive comments
and consider the proposed amendment; and

WHEREAS, Environmental Impact Report SCH #201512066 adequately assesses the impacts of
this General Plan Amendment; and

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
DAVIS:

Section 1 – Land Use Map. The City of Davis General Plan Land Use Map (Figures 11a and
11b) are hereby amended with the change of the “Nishi” property from a designation of
“Agriculture” to University-Related Research Park, as shown in the map, Exhibit A, to this
resolution.

Section 2 – Land Use Text Changes. The General Plan Land Use Text relating to the University
–Related Research Park and the Agriculture categories is hereby amended, as shown in the text,
Exhibit B, to this resolution.
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Resolution No. ____

Page 2 of 8

Section 3 – Other Exhibits. The figures for Primary Bicycle Network (Figure 23), Park &
School Sites (Figure 30) and Open Space (Figures 31A & 31B) are hereby revised to reflect the
proposed project, as shown in Exhibit C.

Section 4 – Baseline Project Features. The Baseline Project Features for the applications, as
established by Chapter 41 of the City of Davis Municipal Code, are included as Exhibit D to this
Resolution.

Section 5 – Effective Date. This Amendment shall not be effective unless and until the action is
ratified by the voters in a “Measure R” election, as specified in City of Davis Ordinances 2008
and 2350, the Citizen’s Right to Vote on Future Use of Open Space and Agricultural Lands
Ordinance.

PASSED AND ADOPTED by the City Council of the City of Davis this 16th day of January,
2016, by the following vote:

AYES:

NOES:

Daniel Wolk
Mayor

ATTEST:

Zoe S. Mirabile, CMC
City Clerk

Exhibits
A. General Plan Land Use Map
B. General Plan Text Changes
C. Revisions to General Plan Figures

(Bicycle Network, Parks, and Open Space Areas)
D. Measure J/R Baseline Project Features

02-16-16 City Council Meeting 06 - 120



Page 3 of 8

02-16-16 City Council Meeting 06 - 121



Resolution No.16-_____
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ORDINANCE NO. __________

ORDINANCE APPROVING AN AGREEMENT BY AND BETWEEN THE
CITY OF DAVIS AND NISHI GATEWAY, LLC, RELATING TO THE

DEVELOPMENT OF THE PROPERTY
COMMONLY KNOWN AS THE NISHI PROPERTY

WHEREAS, to strengthen the public planning process, encourage private participation in
comprehensive planning and reduce the economic risk of development, the Legislature of the
State of California adopted Government Code Sections 65864 et seq. (the "Development
Agreement Statute") which authorizes cities to enter into agreements for the development of real
property with any person having a legal or equitable interest in such property in order to establish
certain development rights in such property; and

WHEREAS, in accordance with the Development Agreement Statute, the City of Davis (the
"City") has enacted regulations (the "Development Agreement Regulations") to implement
procedures for the processing and approval of development agreements in accordance with the
Development Agreement Statute; and

WHEREAS, the Nishi Property (the “Nishi Property”) is a component of the Nishi Gateway
Mixed-Use Innovation District that also includes properties on West Olive Drive (collectively,
the “Nishi Gateway Project); and

WHEREAS, the Nishi Property is owned by Nishi Gateway, LLC, a California Limited Liability
Corporation (“Developer); and

WHEREAS, on February 16, , 2016, the City certified the Final Environmental Impact Report
for The Nishi Gateway Project (the "Final EIR"); and

WHEREAS, prior to adopting this Ordinance, the City Council, on February 16, 2016, adopted
Resolution No. 16-___, finding that, where feasible, mitigation measures have been imposed and
modifications incorporated into the Project which avoid or substantially lessen all significant
adverse environmental impacts and that social, economic and other benefits outweigh the
remaining adverse environmental impacts that cannot be mitigated to a level of insignificance;
and

WHEREAS, the City Council of the City of Davis adopted Resolution No. 16-___, which
approved a general plan amendment for the Nishi Property’s component of the Nishi Gateway
Project; and

WHEREAS, the City Council of Davis adopted the Preliminary Development project entitlement
for the Nishi Property, vested within the Development Agreement; and
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WHEREAS, Developer desires to carry out the development of the Nishi Property consistent
with the General Plan, as amended, and the Development Agreement and the vested entitlements
referenced therein; and

WHEREAS, the Development Agreement will assure the City and its residents and the
Developer that the Development will proceed as proposed and that the public improvements and
other amenities and funding obligations, will be accomplished as proposed; and

WHEREAS, the Planning Commission held a duly noticed public hearing on January 6, 2016, on
the Final EIR, the General Plan Amendment, and project entitlements, during which public
hearing the Planning Commission received comments from the Developer, City staff, public
agencies and members of the general public; and

WHEREAS, following the public hearing, the Planning Commission made a recommendation to
the City Council on the Final EIR, the General Plan Amendment and the Development
Agreement; and

WHEREAS, pursuant to Section 65867 of the Government Code, the City Council, on January
19, 2016, held a duly noticed public hearing on the Final EIR, the General Plan Amendment,
project entitlements, and the Development Agreement, during which public hearing, the City
Council received comments from the Developer, City staff, public agencies and members of the
general public; and

WHEREAS, pursuant to “Measure R” as codified in Davis Municipal Code Chapter 41, the
General Plan amendment for the Nishi Property will not become effective unless and until it is
approved by an affirmative majority vote of the voters of the City, voting on the proposal; and

WHEREAS, the Nishi Property General Plan amendment, together its Baseline Project Features,
will be submitted to the voters of the City at the June 7, 2016 election.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF DAVIS DOES HEREBY
ORDAIN AS FOLLOWS:

SECTION 1. This Ordinance incorporates, and by this reference makes a part hereof, the
Development Agreement attached hereto as Exhibit A, subject to the provisions of Section 5
hereof.

SECTION 2. This Ordinance is adopted under the authority of Government Code Section 65864
et seq., and pursuant to “Development Agreement Regulations”.

SECTION 3. In accordance with the Development Agreement Regulations, the City Council
hereby finds and determines, as follows:

(a) The Development Agreement is consistent with the objectives, policies, general land uses
and programs specified in the General Plan, as amended, in that it establishes certain
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development rights, obligations and conditions for the implementation of the Nishi
Property;

(b) The Development Agreement is compatible with the uses authorized in, and the
regulations prescribed for, the general plan designations which will apply to the Nishi
Property;

(c) The Development Agreement is in conformity with public convenience, general welfare
and good land use practice;

(d) The Development Agreement will not be detrimental to the public health, safety and
general welfare;

(e) The Development Agreement will not adversely affect the orderly development of
property or the preservation of property values; and

SECTION 4. The foregoing findings and determinations are based upon the following:

(a) The Recitals set forth in this Ordinance, which are deemed true and correct;

(b) Resolution No. __________, adopted by the City Council on February 16. 2016,
making findings as to the Final EIR for the Nishi Gateway Project, including the
Statement of Findings and Facts and Statement of Overriding Considerations (Exhibit
A thereto), and the Mitigation Monitoring and Reporting Program (Exhibit B thereto)
approved by and incorporated in said Resolutions, which Resolutions and exhibits are
incorporated herein by reference as if set forth in full;

(c) The City’s General Plan, as amended by the General Plan Amendment adopted by the
City Council by Resolution No. __________ prior to adoption of this Ordinance;

(d) All City staff reports (and all other public reports and documents) prepared for the
Planning Commission, City Council, or others relating to the Final EIR, the General
Plan Amendment, the Development Agreement, and other actions relating to the
Property;

(e) All documentary and oral evidence received at public hearings or submitted to the
Planning Commission, or City during the comment period relating to the Final EIR,
the General Plan Amendment, the Development Agreement, and other actions
relating to the Property; and

(f) All other matters of common knowledge to the City Council, including, but not
limited to the City’s fiscal and financial status; City general ordinances, policies and
regulations.
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SECTION 5. The City Council hereby approves the Development Agreement, attached hereto as
Exhibit A, subject to the provisions of Section 6 hereof, and subject further to such minor,
conforming and clarifying changes consistent with the terms thereof as may be approved by the
City Manager, in consultation with the City Attorney prior to execution thereof, including
completion of references and status of planning approvals, and completion and conformity of all
exhibits thereto, as approved by the City Council.

SECTION 6. The approval contained in Section 5 hereof is subject to and conditioned upon
Resolution No. 16-___, adopted by the City Council approving the General Plan amendment,
becoming effective, including approval of the General Plan Amendment by the voters, as
required by Chapter 41 of the Municipal Code, the “Citizens’ Right to Vote on Future Use of
Open Space and Agricultural Lands Ordinance.”

SECTION 7. Upon the effective date of this Ordinance as provided in Section 9 hereof, the
Mayor and City Clerk are hereby authorized and directed to execute the Development
Agreement on behalf of the City of Davis.

SECTION 8. The City Manager is hereby authorized and directed to perform all acts authorized
to be performed by the City Manager in the administration of the Development Agreement
pursuant to the terms of the Development Agreement.

SECTION 9. This Ordinance shall be in full force and effect thirty (30) days after its passage and
adoption; provided, however, that if the actions referred to in Section 6 hereof are not effective
on such date, then the effective date of this Ordinance shall be the date on which all of said
actions become effective, as certified by the City Clerk.

INTRODUCED on the __th day of ______, 2016, and PASSED AND ADOPTED by the City
Council of the City of Davis on this __rd day of _______, 2016, by the following vote:

AYES:

NOES:

ABSENT:

Daniel M. Wolk
Mayor

ATTEST:

Zoe S. Mirabile, CMC,
City Clerk
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AGREEMENT

BY AND BETWEEN

THE CITY OF DAVIS,

NISHI GATEWAY LLC

Relating to the Development

of the Property Commonly Known as the Nishi Property

THIS DEVELOPMENT AGREEMENT (“Agreement”) is entered into this ____

day of _____________, 2016, by and between the CITY OF DAVIS, a municipal

corporation (herein the "City"), and Nishi Gateway, LLC, a California limited liability

company (herein “Developer”). This Agreement is made pursuant to the authority of

Section 65864 et seq. of the Government Code of the State of California. This agreement

refers to the City and the Developer collectively as the “Parties” and singularly as the

“Party.”

Recitals

A. To strengthen the public planning process, encourage private participation

in comprehensive planning and reduce the economic risk of development, the Legislature

of the State of California adopted Section 65864, et seq. of the Government Code which

authorizes any city, county or city and county to enter into a development agreement with

an applicant for a development project, establishing certain development rights in the

property which is the subject of the development project application.

B. The Developer owns in fee or have a legal or equitable interest in certain

real property(ies) described in Exhibit A attached hereto and incorporated herein by this

reference and located in the incorporated area the City of Davis (herein the "Property")

which the Developer seeks to develop as the Nishi project (the “Project”). The Project is a

master-planned mixed-use innovation district, including high density residential uses; a

business park component; open spaces including parks, greenbelts, and stormwater

detention; and associated infrastructure. The Project is a component of a Mixed-Use
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Innovation District envisioned for the Property and properties located on West Olive

Drive, as described in the Environmental Impact Report as the Nishi Gateway Project.

C. This Agreement is voluntarily entered into by the Developer in order to

implement the General Plan and in consideration of the rights conferred and the

procedures specified herein for the development of the Property. This Agreement is

voluntarily entered into by the City in the exercise of its legislative discretion in order to

implement the General Plan and in consideration of the agreements and undertakings of

the Developer hereunder.

D. City has granted Developer the following land use entitlement approvals

(hereinafter “Project Approvals”) which are incorporated and made a part of this

Agreement:

(1) General Plan Amendment #08-14, including establishment of Baseline
Project Features (the “Baseline Project Features”) which cannot be
eliminated, reduced or significantly modified without subsequent voter
approval.

(2) Rezoning and Preliminary Planned Development #06-14

(3) Development Agreement by and between the City of Davis and Developer.

(4) Environmental Impact Report (2015012066), as certified by Resolution No.
_______ and the Mitigation Monitoring and Reporting Program adopted
therewith.

E. This Agreement will eliminate uncertainty in planning for and securing

orderly development of the Project, provide the certainty necessary for Developer to make

significant investments in public infrastructure and other improvements, assure the timely

and progressive installation of necessary improvements, provide public services

appropriate to each stage of development, establish phasing for the orderly and measured

build-out of the Project consistent with the desires of the City to maintain the City’s small

city atmosphere and to have development occur at a pace that will assure integration of the

new development into the existing community, and provide significant public benefits to

the City that the City would not be entitled to receive without this Agreement.
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F. In exchange for the benefits to the City, the Developer desires to receive

the assurance that it may proceed with the Project in accordance with the existing land use

ordinances, subject to the terms and conditions contained in this Agreement and to secure

the benefits afforded the Developer by Government Code section 65864.

AGREEMENT

IN CONSIDERATION OF THE MUTUAL COVENANTS AND PROMISES OF THE

PARTIES, THE CITY AND THE DEVELOPER HEREBY AGREE AS FOLLOWS:

ARTICLE 1. General Provisions.

A. [Sec. 100] Property Description and Binding Covenants. The Property is

that property described in Exhibit A, which consists of a map showing its location and

boundaries and a legal description. The Developer represents that it has a legal or

equitable interest in the Property and that all other persons holding legal or equitable

interests in the Property (excepting owners or claimants in easements) agree to be bound

by this Agreement. The Parties intend and determine that the provisions of this Agreement

shall constitute covenants which shall run with said Property, and the burdens and benefits

hereof shall bind and inure to all successors in interest to the Parties hereto.

B. [Sec. 101] Effective Date and Term. The effective date of this Agreement

shall be the date General Plan Amendment #08-14 is ratified by the voters pursuant to

Chapter 41 of the Municipal Code, the “Citizens’ Right to Vote on Future Use of Open

Space and Agricultural Lands Ordinance.” Should General Plan Amendment #08-14 not

be ratified by December 31, 2016, this Agreement shall terminate and be of no force and

effect. The term of this Agreement (the “Term”) shall commence upon the effective date

and shall extend for a period of fifteen (15) years thereafter, unless said Term is

terminated, modified or extended by circumstances set forth in this Agreement or by

mutual consent of the Parties, subject to the provisions of Section 105 hereof. Following

the expiration of said Term, this Agreement shall be deemed terminated and of no further

force and effect, subject, however, to the provisions of Section 408 hereof.
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If this Agreement is terminated by the City Council prior to the end of the Term,

the City shall cause a written notice of termination to be recorded with the County

Recorder within ten (10) days of final action by the City Council.

This Agreement shall be deemed terminated and of no further effect upon entry,

after all appeals have been exhausted, of a final judgment or issuance of a final order

directing the City to set aside, withdraw or abrogate the City Council's approval of this

Agreement or any material part of the Project Approvals;

C. [Sec. 102] Equitable Servitudes and Covenants Running With the

Land. Any successors in interest to the City and the Developer shall be subject to the

provisions set forth in Government Code sections 65865.4 and 65868.5. All provisions of

this Agreement shall be enforceable as equitable servitudes and constitute covenants

running with the land. Each covenant to do, or refrain from doing, some act with regard to

the development of the Property: (a) is for the benefit of and is a burden upon the

Property; (b) runs with the Property and each portion thereof; and (c) is binding upon each

Party and each successor in interest during ownership of the Property or any portion

thereof. Nothing herein shall waive or limit the provisions of Section D, and no successor

owner of the Property, any portion of it, or any interest in it shall have any rights except

those assigned to the successor by the Developer in writing pursuant to Section D. In any

event, no owner or tenant of an individual completed residential unit within Project shall

have any rights under this Agreement.

D. [Sec. 103] Right to Assign; Non-Severable Obligations.

1 The Developer shall have the right to sell, encumber, convey, assign or

otherwise transfer (collectively "assign"), in whole or in part, its rights, interests and

obligations under this Agreement to a third party during the term of this Agreement.

2. No assignment shall be effective until the City, by action of the City

Council, approves the assignment. Approval shall not be unreasonably withheld provided:
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(a) The assignee (or the guarantor(s) of the assignee’s performance) has the

financial ability to meet the obligations proposed to be assigned and to undertake and

complete the obligations of this Agreement affected by the assignment; and

(b) The proposed assignee has adequate experience with residential or non-

residential developments of comparable scope and complexity to the portion of the Project

that is the subject of the assignment.

Any request for City approval of an assignment shall be in writing and

accompanied by certified financial statements of the proposed assignee and any additional

information concerning the identify, financial condition and experience of the assignee as

the City may reasonably request; provided that, any such request for additional

information shall be made, if at all, not more than fifteen (15) business days after the

City’s receipt of the request for approval of the proposed assignment. All detailed

financial information submitted to the City shall constitute confidential trade secret

information if the information is maintained as a trade secret by the assignee and if such

information is not available through other sources. The assignee shall mark any material

claimed as trade secret at the time it is submitted to the City. If City receives a public

records request for any information designated a “trade secret” City shall notify the

assignee of such request prior to releasing the material in question to the requesting party.

If the assignee directs the City not to release the material in question, the assignee shall

indemnify the City for any costs incurred by City, including but not limited to staff time

and attorney’s fees, as a result of any action brought by the requesting party to obtain

release of the information and/or to defend any lawsuit brought to obtain such

information. If the City wishes to disapprove any proposed assignment, the City shall set

forth in writing and in reasonable detail the grounds for such disapproval. If the City fails

to disapprove any proposed assignment within forty-five (45) calendar days after receipt

of written request for such approval, such assignment shall be deemed to be approved.

4. The Specific Development Obligations set forth in Article II, Section B

[Sec. 201], are not severable, and any sale of the Property, in whole or in part, or

assignment of this Agreement, in whole or in part, which attempts to sever such conditions
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shall constitute a default under this Agreement and shall entitle the City to terminate this

Agreement in its entirety.

5. Notwithstanding subsection 2 above, mortgages, deeds of trust, sales and

lease-backs or any other form of conveyance required for any reasonable method of

financing are permitted, but only for the purpose of securing loans of funds to be used for

financing the acquisition of the Property, the development and construction of

improvements on the Property and other necessary and related expenses. The holder of

any mortgage, deed of trust or other security arrangement with respect to the Property, or

any portion thereof, shall not be obligated under this Agreement to construct or complete

improvements or to guarantee such construction or completion, but shall otherwise be

bound by all of the terms and conditions of this Agreement. Nothing in this Agreement

shall be deemed to construe, permit or authorize any such holder to devote the Property, or

any portion thereof, to any uses, or to construct any improvements thereon, other than

those uses and improvements provided for or authorized by this Agreement, subject to all

of the terms and conditions of this Agreement.

6. Nothing in this Section shall be deemed to constitute or require City

consent to the approval of any subdivision or parcelization of the Property, in addition to

the subdivision maps identified in Exhibit D. The Parties recognize and acknowledge that

any such actions must comply with applicable City laws and regulations and be consistent

with the General Plan, the Project Approvals and this Agreement. Nothing in this Section

shall be deemed to constitute or require City consent to an assignment that consists solely

of a reorganization of the Developer’s business structure.

E. [Sec. 104] Notices. Formal written notices, demands, correspondence and

communications between the City and the Developer shall be sufficiently given if

dispatched by certified mail, postage prepaid, to the principal offices of the City and the

Developer, as set forth in Article 8 hereof. Such written notices, demands, correspondence

and communications may be directed in the same manner to such other persons and

addresses as either Party may from time to time designate. The Developer shall give

written notice to the City, at least thirty (30) days prior to the close of escrow, of any sale
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or transfer of any portion of the Property larger than five (5) acres (i.e., not a de minimis

portion) and any assignment of this Agreement, specifying the name or names of the

transferee, the transferee's mailing address, the amount and location of the land sold or

transferred, and the name and address of a single person or entity to whom any notice

relating to this Agreement shall be given, and any other information reasonably necessary

for the City to consider approval of an assignment or any other action City is required to

take under this Agreement.

F. [Sec. 105] Amendment of Agreement. This Agreement may be amended

from time to time by mutual consent of the Parties, in accordance with the provisions of

Government Code Sections 65867 and 65868.

G. [Sec. 106] Major Amendments and Minor Amendments.

1. Major Amendments. Any amendment to this Development Agreement

which affects or relates to (a) the term of this Development Agreement; (b) permitted uses

of the Property; (c) provisions for the reservation or dedication of land; (d) conditions,

terms, restrictions or requirements for subsequent discretionary actions; (e) the density or

intensity of use of the Property or the maximum height or gross square footage of

proposed non-residential buildings; or (f) monetary contributions by Developer, shall be

deemed a “Major Amendment” and shall require giving of notice and a public hearing

before the Planning Commission and City Council. Any amendment which is not a Major

Amendment shall be deemed a Minor Amendment subject to Section 107(2) below. The

City Manager or his or her delagee shall have the authority to determine if an amendment

is a Major Amendment subject to this Section 107(1) or a Minor Amendment subject to

Section 107(2) below. The City Manager’s determination may be appealed to the City

Council.

2. Minor Amendments. The Parties acknowledge that refinement and further

implementation of the Project may demonstrate that certain minor changes may be

appropriate with respect to the details and performance of the Parties under this

Agreement. The Parties desire to retain a certain degree of flexibility with respect to the
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details of the Project and with respect to those items covered in the general terms of this

Agreement. If and when the Parties find that clarifications, minor changes, or minor

adjustments are necessary or appropriate and do not constitute a Major Amendment under

Section 107(1), they shall effectuate such clarifications, minor changes or minor

adjustments through a written Minor Amendment approved in writing by the Developer

and City Manager. Unless otherwise required by law, no such Minor Amendment shall

require prior notice or hearing, nor shall it constitute an amendment to this Agreement.

3. No amendments may be made that are not consistent with the Baseline

Project Features approved by the voters with General Plan Amendment No. 08-14, unless

such change has been approved by the voters in an election called for that purpose.

H. [Sec. 107] Automatic Termination as to Residential Units/ Notice of

Termination as to Other Parcels. This Agreement shall automatically be terminated,

without any further action by any party or need to record any additional document, with

respect to any condominium unit within a parcel designated by the Approvals for

residential use, upon completion of construction and issuance by City of a final occupancy

permit for such a dwelling unit and conveyance of such improved unit to a bona-fide good

faith purchaser thereof. In connection with its issuance of a final inspection for such

condominium unit, City shall confirm that all improvements which are required to serve

the unit, as determined by City, have (1) been accepted by City, or (2) in the discretion of

the City, adequate security for certain improvements has been provided, and that the

dwelling is ready for occupancy by the homebuyer. Termination of this Agreement for any

condominium unit as provided for in this Section 108 shall not in any way be construed to

terminate or modify any assessment district, fee district, public financing district, special

tax district, tax and/or any Mello Roos Community Facilities District lien affecting such

lot at the time of termination. With regard to other parcels or lots which are not improved

condominium units, upon a Property Owner’s request with respect to any such parcel or

lot at the Property that has had a building constructed upon it or is a finished lot, City shall

record a notice of termination that the Agreement has been terminated as to that lot or

parcel. The aforesaid notice may specify, and Developer agrees, that termination shall not

affect in any manner any continuing obligation to pay an item specified by this
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Agreement. Termination of this Agreement as to an individual parcel or lot with a building

constructed upon it shall not affect Developer’s rights or obligations under any of the

Approvals applicable to the remainder of the Project at the Property.

ARTICLE 2. Development of the Property.

A. [Sec. 200] Permitted Uses and Development Standards. In accordance

with and subject to the terms and conditions of this Agreement, the Developer shall have a

vested right to develop the Property for the uses and in accordance with and subject to the

terms and conditions of this Agreement and the Project Approvals attached hereto as

Exhibit C and incorporated herein by reference, and any amendments to the Project

Approvals or Agreement as may, from time to time, be approved pursuant to this

Agreement.

The Project consists of multi-family rental housing, for-sale condominiums,

Office/Research and Development uses, and ancillary retail as described in the

Preliminary Planned Development and Baseline Project Features. Preliminary estimate of

residential unit bedrooms and sizes is as follows:
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Rental Apartments For-Sale Condominiums

Rooms Square
Feet

Number of
Units

Rooms Square Feet Number of
Units

Studio 580 44 1BR/1BA 720 21

1BR/1BA 780 132 1BR/1BA
w/Studio

840 42

2BR/2BA 1,100 88 2BR/2BA 1,150 42

3BR/3BA 1,320 44 2BR/2BA
w/Studio

1,350 42

4BR/4BA 1,600 132 3BR/2BA 1,600 33

3BR/2BA 2,200 30

Total 440 210

The Developer hereby agrees to develop the Project in accordance with the Project

Approvals, including the Baseline Project Features, conditions of approval and the

mitigation measures for the Project as adopted by the City, and any amendments to the

Project Approvals or Agreement as may, from time to time, be approved pursuant to this

Agreement. Nothing in this section shall be construed to restrict the ability to make minor

changes and adjustments in accordance with Section 106, supra.

B. [Sec. 201] Specific Development Obligations. In addition to the

conditions of approval contained in the Project Approvals, the Developer and the City

have agreed that the development of the Property by the Developer is subject to certain

specific development obligations, described herein and also described and attached hereto

as Exhibits E through I and incorporated herein by reference. These specific development

obligations, together with the other terms and conditions of this Agreement, provide the

incentive and consideration for the City entering into this Agreement.
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1. Environmental Sustainability. The City and the Developer have agreed that

environmental concerns and energy efficiency are critical issues for new developments.

Therefore, the Developer and the City have agreed to the sustainability strategy set forth in

Exhibit E.

2. Transportation and Circulation Improvements. In addition to the street and

roads requirements set forth in the Project Approvals and required as part of the Baseline

Project Features and EIR mitigation measures, the Developer will make financial

contributions toward additional transportation, bicycle and pedestrian improvements set

forth in Exhibit F.

3. Community Enhancements. The Developer shall provide for additional

contributions to community enhancements, as set forth in Exhibit G.

4. Predevelopment Contribution. Developer shall repay predevelopment
expenses incurred by City in accordance with the Pre-Development and Cost-Sharing
Agreement approved by the City Council on November 27, 2012. Repayment will be
allocated per parcel, on a basis such parcel size, parcel use, and/or anticipated as on a
building square footage basis, at the time of approval of the first Tentative Subdivision
Map for the project. Payment for each parcel shall be made with Certificate of Occupancy
for the first building on that parcel.

C. [Sec. 202] Subsequent Discretionary Approvals. The Developer’s vested

right to develop pursuant to this Agreement may be subject to subsequent discretionary

approvals for portions of the Project. In reviewing and acting upon these subsequent

discretionary approvals, and except as set forth in this Agreement, the City shall not

impose any conditions that preclude the development of the Project for the uses or the

density and intensity of use set forth in this Agreement. Any subsequent discretionary

approvals, except conditional use permits, shall become part of the Project Approvals once

approved and after all appeal periods have expired or, if an appeal is filed, if the appeal is

decided in favor of the approval. The known subsequent approvals are set forth on Exhibit

D, attached hereto and incorporated herein.
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In reviewing and approving applications for subsequent discretionary approvals,

the City may exercise its discretionary review and may attach such conditions and

requirements as may be deemed necessary or appropriate to carry out the policies, goals,

standards and objectives of the General Plan and to comply with legal requirements and

policies of the City pertaining to such reserved discretionary approvals, so long as such

conditions and requirements do not preclude the uses or the density and intensity of use set

forth in this Agreement.

Pursuant to California Government Code section 66452.6(a) the term of any parcel

map or tentative subdivision map shall automatically be extended for the term of this

Agreement. Design review approvals (including Final Planned Development approvals)

are subject to review pursuant to the procedures as set forth in Chapter 40 of the City’s

Municipal Code, and shall remain in effect for the term of the Agreement.

Conditional Use Permits may be reviewed and approved by the City during the

term of this Agreement. However, these permits shall not "vest" under this Agreement and

will terminate if not used, as set forth in the City’s Municipal Code, including its Zoning

Ordinance. The term of any conditional use permit shall be determined by the City's

Zoning Regulations or the conditions of approval of the conditional use permit but shall

not be extended by reason of this Agreement.

D. [Sec. 203] Development Timing. The Developer shall be obligated to

comply with the terms and conditions of the Project Approvals and this Development

Agreement at those times specified in either the Project Approvals or this Development

Agreement. The parties acknowledge that the Developer cannot at this time predict with

certainty when or the rate at which phases of the Property would be developed. Such

decisions depend upon numerous factors which are not all within the control of the

Developer, such as market orientation and demand, interest rates, competition and other

factors. Because the California Supreme Court held in Pardee Construction Co. v. City of

Camarillo, 37 Cal.3d 465 (1984), that the failure of the parties therein to provide for the

timing of development resulted in a later adopted initiative restricting the timing of

development controlling the parties’ agreement, it is the intent of City and the Developer
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to hereby acknowledge and provide for the right of the Developer to develop the Project in

such order and at such rate and times as the Developer deems appropriate within the

exercise of its sole and subjective business judgment, subject to the terms, requirements

and conditions of the Project Approvals and this Development Agreement. City

acknowledges that such a right is consistent with the intent, purpose and understanding of

the parties to this Development Agreement, and that without such a right, the Developer’s

development of the Project would be subject to the uncertainties sought to be avoided by

the Development Agreement Statute, (California Government Code Section 65864 et

seq.), City Council Resolution 1986-77 and this Development Agreement. The Developer

will use its best efforts, in accordance with their business judgment and taking into

consideration market conditions and other economic factors influencing the Developer’s

business decision, to commence or to continue development, and to develop the Project in

a regular, progressive and timely manner in accordance with the provisions and conditions

of this Development Agreement and with the Project Approvals.

Subject to applicable law relating to the vesting provisions of development

agreements, Developer and City intend that except as otherwise provided herein, this

Agreement shall vest the Project Approvals against subsequent City resolutions,

ordinances, growth control measures and initiatives or referenda, other than a referendum

that specifically overturns City's approval of the Project Approvals, that would directly or

indirectly limit the rate, timing or sequencing of development, or would prevent or conflict

with the land use designations, permitted or conditionally permitted uses on the Property,

design requirements, density and intensity of uses as set forth in the Project Approvals,

and that any such resolution, ordinance, initiative or referendum shall not apply to the

Project Approvals and the Project. Notwithstanding any other provision of this

Agreement, Developer shall, to the extent allowed by the laws pertaining to development

agreements, be subject to any growth limitation ordinance, resolution, rule, regulation or

policy which is adopted and applied on a uniform, city-wide basis and directly concerns an

imminent public health or safety issue. In such case, City shall apply such ordinance,

resolution, rule, regulation or policy uniformly, equitably and proportionately to
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Developer and the Property and to all other public or private owners and properties

directly affected thereby.

The infrastructure phasing and the physical phases of the Project accomplished

through the approval of tentative maps, final maps, and building permits shall be governed

by the Phasing Plan (Exhibit H) and the other Project Approvals. Consistent with this

Agreement and the Project Approvals, each Final Map shall include a detailed description

of the infrastructure improvements and other requirements for the phase shown in the

particular final map. As necessary for orderly development, the City may modify the

infrastructure requirements, such as water, sewer, utilities, and roads and road

improvements, necessary to serve each phase as shown on particular final maps so long as

such modifications substantially comply with this Agreement.

E. [Sec. 204] Property Acquisition for Off-site Infrastructure. The

Developer shall, in a timely manner as determined by City and consistent with the

requirements of the Project and the conditions of approval of the Project, acquire the

property rights necessary to construct or otherwise provide the public improvements

contemplated by this Agreement and the Project Approvals. In any instance where the

Developer is required to construct any public improvement on land to which neither the

Developer nor the City has sufficient title or interest, including an easement or license

determined necessary by the City, the Developer shall at its sole cost and expense provide

or cause to be provided, the real property interests necessary for the construction of such

public improvements. In the event the Developer is unable, after exercising all reasonable

efforts as determined by the City, to acquire the real property interests necessary for the

construction of such public improvements by the time any final map is filed with the City,

and upon the Developer’s provision of adequate security for costs the City may reasonably

incur, the City shall negotiate the purchase of the necessary real property interests to allow

the Developer to construct the public improvements as required by this Agreement and, if

necessary, in accordance with the procedures established by law, use its power of eminent

domain to acquire such required real property interests. For the purposes of this Section,

"reasonable efforts" shall include proof that the Developer made a written offer to

purchase the property interest at fair market value, in accordance with an appraisal
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conducted by an MAI appraiser. The Developer shall pay all costs associated with such

acquisition or condemnation proceedings including but not limited to attorneys' fees,

expert witness fees, and jury awards of any kind. If and to the extent this section 204

conflicts with Section 66462.5 of the Subdivision Map Act, this section will control. Upon

acquisition of the necessary interest in land, or upon obtaining a right of entry, either by

agreement or court order, the Developer shall commence and complete the public

improvements. This requirement shall be included, and, if necessary, detailed, in any

subdivision improvement agreement entered into between the Developer and the City

pursuant to Government Code section 66452.

F. [Sec. 205]. Credits and/or Reimbursement for Dedication of Property or

Construction of Infrastructure for "Oversizing". To the extent the Developer dedicates

land, funds or construct public facilities that exceed the size or capacity required to serve

the Property for the benefit of other properties or the City, the City shall enter into an

agreement to reimburse the Developer to the extent of such benefit as determined by the

City. The Developer, at the City's election, may be reimbursed for oversizing: (1) under a

separate agreement between the City and the Developer which will provide that if and

when a particular property benefiting from the oversizing is developed, the City will

require the benefiting property to reimburse the Developer its pro rata share of the costs of

the oversizing, as set forth in the agreement. A written agreement under this provision

shall have a term of no longer than twenty-five (25) years; or (2) as credits against impact

fees that the Developer or the Project would otherwise be required to pay for the type of

infrastructure (e.g. sewers, roads) or payments from impact fees paid by other properties

developed in the City for the type of infrastructure. If the mitigation fees paid by other

persons or entities, or the credit available from the impact fees to be paid by the Developer

in the particular category of infrastructure, are insufficient to repay the Developer in full

for the cost of oversizing, the Developer shall have no recourse against the City. Similarly,

if the benefiting property fails to reimburse the Developer for oversizing, the Developer

shall have no recourse against the City; however, the Developer will retain all its rights

against the benefiting property and its owners, if any. In no case shall the City reimburse

the Developer from general funds of the City.
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Whenever in this Agreement or in future reimbursement agreements, the City is

making reimbursements to the Developer, the reimbursements shall be made on a

quarterly basis.

The City shall not reimburse the Developer for costs of interim temporary

improvements (improvements with a service life of less than 5 years) as determined by

City.

G. [Sec. 206] Rules, Regulations and Official Policies.

1. For the term of this Agreement, the rules, regulations, ordinances and

official policies governing the permitted uses of land, the density and intensity of use,

design, improvement and construction standards and specifications applicable to the

development of the Property, including the maximum height and size of proposed

buildings, shall be those rules, regulations and official policies in force on the effective

date of the ordinance enacted by the City Council approving this Agreement. Except as

otherwise provided in this Agreement, to the extent any future changes in the General

Plan, zoning codes or any future rules, ordinances, regulations or policies adopted by the

City purport to be applicable to the Property but are inconsistent with the terms and

conditions of this Agreement, the terms of this Agreement shall prevail, unless the Parties

mutually agree to amend or modify this Agreement pursuant to Section 105 hereof. To the

extent that any future changes in the General Plan, zoning codes or any future rules,

ordinances, regulations or policies adopted by the City are applicable to the Property and

are not inconsistent with the terms and conditions of this Agreement or are otherwise

made applicable by other provisions of this Article 2, such future changes in the General

Plan, zoning codes or such future rules, ordinances, regulations or policies shall be

applicable to the Property.

(a) This section shall not preclude the application to development of

the Property of changes in City laws, regulations, plans or policies, the terms of which are

specifically mandated and required by changes in state or federal laws or regulations. In

the event state or federal laws or regulations enacted after the date of this Agreement
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prevent or preclude compliance with one or more provisions of this Agreement or require

changes in plans, maps or permits approved by the City, this Agreement shall be modified,

extended or suspended as may be necessary to comply with such state or federal laws or

regulations or the regulations of such other governmental jurisdiction.

To the extent that any actions of federal or state agencies (or actions of regional

and local agencies, including the City, required by federal or state agencies) have the

effect of preventing, delaying or modifying development of the Property, the City shall not

in any manner be liable for any such prevention, delay or modification of said

development. The Developer is required, at its cost and without cost to or obligation on

the part of the City, to participate in such regional or local programs and to be subject to

such development restrictions as may be necessary or appropriate by reason of such

actions of federal or state agencies (or such actions of regional and local agencies,

including the City, required by federal or state agencies).

(b) Nothing herein shall be construed to limit the authority of the City

to adopt and apply codes, ordinances and regulations which have the legal effect of

protecting persons or property from conditions which create a health, safety or physical

risk.

2. All project construction, improvement plans and final maps for the Project

shall comply with the rules, regulations and design guidelines in effect at the time the

construction, improvements plan or final map is approved. Unless otherwise expressly

provided in this Agreement, all city ordinances, resolutions, rules regulations and official

policies governing the design and improvement and all construction standards and

specifications applicable to the Project shall be those in force and effect at the time the

applicable permit is granted. Ordinances, resolutions, rules, regulations and official

policies governing the design, improvement and construction standards and specifications

applicable to public improvements to be constructed by Developer shall be those in force

and effect at the time the applicable permit approval for the construction of such

improvements is granted. If no permit is required for the public improvements, the date of

02-16-16 City Council Meeting 06 - 147



-18-

permit approval shall be the date the improvement plans are approved by the City or the

date construction for the public improvements is commenced, whichever occurs first.

3. Uniform Codes applicable. This Project shall be constructed in accordance

with the prohibitions of the Uniform Building, Mechanical, Plumbing, Electrical, and Fire

Codes, city standard construction specifications and details and Title 24 of the California

Code of Regulations, relating to Building Standards, in effect at the time of approval of

the appropriate building, grading, encroachment or other construction permits for the

Project. If no permits are required for the infrastructure improvements, such improvements

will be constructed in accordance with the provisions of the codes delineated herein in

effect at the start of construction of such infrastructure.

4. The Parties intend that the provisions of this Agreement shall govern and

control as to the procedures and the terms and conditions applicable to the development of

the Property over any contrary or inconsistent provisions contained in Section 66498.1

et seq. of the Government Code or any other state law now or hereafter enacted purporting

to grant or vest development rights based on land use entitlements (herein "Other Vesting

Statute"). In furtherance of this intent, and as a material inducement to the City to enter

into this Agreement, the Developer agrees that:

(a) Notwithstanding any provisions to the contrary in any Other

Vesting Statute, this Agreement and the conditions and requirements of land use

entitlements for the Property obtained while this Agreement is in effect shall govern and

control the Developer’s rights to develop the Property;

(b) The Developer waives, for itself and its successors and assigns, the

benefits of any Other Vesting Statute insofar as they may be inconsistent or in conflict

with the terms and conditions of this Agreement and land use entitlements for the Property

obtained while this Agreement is in effect; and

(c) The Developer will not make application for a land use entitlement

under any Other Vesting Statute insofar as said application or the granting of the land use

entitlement pursuant to said application would be inconsistent or in conflict with the terms
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and conditions of this Agreement and prior land use entitlements obtained while this

Agreement is in effect.

5. This section shall not be construed to limit the authority or obligation of the

City to hold necessary public hearings, to limit discretion of the City or any of its officers

or officials with regard to rules, regulations, ordinances, laws and entitlements of use

which require the exercise of discretion by the City or any of its officers or officials,

provided that subsequent discretionary actions shall not conflict with the terms and

conditions of this Agreement.

H. [Sec. 207]. Fees, Exactions, Conditions and Dedications.

1. Except as provided herein, the Developer shall be obligated to pay only

those fees, in the amounts and/or with increases as set forth below, and make those

dedications and improvements prescribed in the Project Approvals and this Agreement

and any Subsequent Approvals. Unless otherwise specified herein, City-imposed

development impact fees and sewer and water connection fees shall be due and payable by

the Developer prior to the issuance of a certificate of occupancy for the residential unit or

non-residential building in question. Certain impact fees and credits applicable to

development of the Project shall be as set forth in Exhibit I, and paid in the manner

specified.

2. Except as otherwise provided in this Agreement, as to the fees required to

be paid, the Developer shall pay the amount in effect at the time the payment is made. The

City retains discretion to revise such fees as the City deems appropriate, in accordance

with applicable law. If the City revises such fees on a city-wide basis (as opposed to

revising such fees on an ad hoc basis that applies solely to the Project), then the Developer

shall thereafter pay the revised fee. The Developer may, at its sole discretion, participate

in any hearings or proceedings regarding the adjustment of such fees. Nothing in this

Agreement shall constitute a waiver by the Developer of its right to challenge such

changes in fees in accordance with applicable law provided that the Developer hereby

waives its right to challenge the increased fees solely on the basis of any vested rights that
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are granted under this Agreement and any tentative maps approved pursuant to this

Agreement.

3. The City may charge and the Developer shall pay processing fees for land

use approvals, building permits, and other similar permits and entitlements which are in

force and effect on a citywide basis at the time the application is submitted for those

permits, as permitted pursuant to California Government Code section 54990 or its

successor sections(s).

4. Except as specifically permitted by this Agreement or mandated by state or

federal law, the City shall not impose any additional capital facilities or development

impact fees or charges or require any additional dedications or improvements through the

exercise of the police power, with the following exception:

(a) The City may impose reasonable additional fees, charges,

dedication requirements or improvement requirements as conditions of the City's approval

of an amendment to the Project Approvals or this Agreement, which amendment is either

requested by the Developer or agreed to by the Developer; and

(b) The City may apply subsequently adopted development exactions to

the Project if the exaction is applied uniformly to development either throughout the city

or with a defined area of benefit that includes the Property if the subsequently adopted

development exaction does not physically prevent development of the Property for the

uses and to the density and intensity of development set forth in this Agreement. In the

event that the subsequently adopted development exaction fulfills the same purpose as an

exaction or development impact fee required by this Agreement or by the Project

Approvals, the Developer shall receive a credit against the subsequently adopted

development exaction for fees already paid that fulfill the same purpose.

5. Compliance with Government Code section 66006. As required by

Government Code section 65865(e) for development agreements adopted after January 1,

2004, the City will comply with the requirements of Government Code section 66006

pertaining to the payment of fees for the development of the Property.
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6. Parks and Greenbelts. Parks and greenbelt space shall be installed in

accordance with the Baseline Project Features and as established in Exhibit H. Each

tentative and final map shall set forth the parks and green spaces to be constructed with

that final map. The City shall review and approve the design, construction, and

landscaping of the parks, greenbelts, and other green spaces in the project area. Park and

open space amenities shall be consistent with the Implementing Actions of Chapter 6 of

the Sustainability Implementation Plan, as applicable to each Tentative Map.

7. Affordable Housing. The anticipated deal points for in the Pre-

Development and Cost-Sharing Agreement approved by the City Council on November

27, 2012 assumed that there would be no affordable housing obligation for housing with

densities exceeding 30 units per acre. In recognition of project location supporting of

reduced costs for vehicle ownership and use, high-density housing including small

ownership and rental units, and energy-efficiency features reducing resident energy costs,

the Project is not required to provide price- and income-restricted rental or ownership

housing.

I. [Sec. 208] Completion of Improvements. City generally requires that all

improvements necessary to service new development be completed prior to issuance of

building permits (except model home permits as may be provided by the Municipal Code).

However, the parties hereto acknowledge that some of the backbone or in-tract

improvements associated with the development of the Property may not need to be

completed to adequately service portions of the Property as such development occurs.

Therefore, as and when portions of the Property are developed, all backbone or in-tract

infrastructure improvements required to service such portion of the Property in accordance

with the Project Approvals (e.g., pursuant to specific tentative map conditions or other

land use approvals) shall be completed prior to issuance of any building permits within

such portion of the Property. Provided, however, the Public Works Director may approve

the issuance of building permits prior to completion of all such backbone or in-tract

improvements if the improvements necessary to provide adequate service to the portion of

the Property being developed are substantially complete to the satisfaction of the Public

Works Director, or in certain cases at the discretion of the City, adequate security has been
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provided to assure the completion of the improvements in question, and issuance of such

permits is not inconsistent with the Baseline Project Features and Exhibit H.

ARTICLE 3. Obligations of the Developer.

A. [Sec. 300] Improvements. The Developer shall develop the Property in

accordance with and subject to the terms and conditions of this Agreement, the Project

Approvals and the subsequent discretionary approvals referred to in Section 202, if any,

and any amendments to the Project Approvals or this Agreement as, from time to time,

may be approved pursuant to this Agreement. The failure of the Developer to comply with

any term or condition of or fulfill any obligation of the Developer under this Agreement,

the Project Approvals or the subsequent discretionary approvals or any amendments to the

Project Approvals or this Agreement as may have been approved pursuant to this

Agreement, shall constitute a default by the Developer under this Agreement. Any such

default shall be subject to cure by the Developer as set forth in Article 4 hereof.

B. [Sec. 301] Developer’s Obligations. Except as otherwise provided herein,

the Developer shall be responsible, at its sole cost and expense, to make the contributions,

improvements, dedications and conveyances set forth in this Agreement and the Project

Approvals.

C. [Sec. 302] City's Good Faith in Processing. Subject to the reserved

discretionary approvals set forth in Section 201 and the provisions of Section 207(3)

hereof, the City agrees that it will accept, in good faith, for processing, review and action,

all complete applications for zoning, special permits, development permits, tentative

maps, subdivision maps or other entitlements for use of the Property in accordance with

the General Plan and this Agreement.

The City shall inform the Developer, upon request, of the necessary submission

requirements for each application for a permit or other entitlement for use in advance, and

shall review said application and schedule the application for review by the appropriate

authority.
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The Developer and the City shall comply with the time frames set forth in the

Subdivision Map Act, and, if applicable, the Permit Streamlining Act, for the processing

of parcel and tentative subdivision maps and final maps.

With City approval, the Developer may utilize an expedited plan check process for

the review of improvement plans and building plans for the Project. Within two (2) weeks

of a written request by the Developer, the City shall determine whether expedited plan

check is feasible for the requested work. If the City determines that expedited plan check

is feasible, the City shall retain an outside consultant for review of the Developer’s

improvement plans and building plans. Such outside consultant shall be at the sole

selection of the City and shall be paid for at the sole cost and expense of the Developer.

Upon written request, the Developer shall advance a deposit sufficient to cover the City's

estimated costs of retaining the outside consultant. Such deposit shall be replenished as

necessary, from time to time, to assure that the City shall not bear any of the cost of the

outside consultant.

ARTICLE 4. Default, Remedies, Termination.

A. [Sec. 400] General Provisions. Subject to extensions of time by mutual

consent in writing, failure or unreasonable delay by either Party to perform any term or

provision of this Agreement shall constitute a default. In the event of default or breach of

any terms or conditions of this Agreement, the Party alleging such default or breach shall

give the other Party not less than thirty (30) days notice in writing specifying the nature of

the alleged default and the manner in which said default may be satisfactorily cured.

During any such thirty (30) day period, the Party charged shall not be considered in

default for purposes of termination or institution of legal proceedings.

After notice and expiration of the thirty (30) day period, if such default has not

been cured or is not being diligently cured in the manner set forth in the notice, the other

Party to this Agreement may at its option:
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1. Terminate this Agreement, in which event neither Party shall have any

further rights against or liability to the other with respect to this Agreement or the

Property; or

2. Institute legal or equitable action to cure, correct or remedy any default,

including but not limited to an action for specific performance of the terms of this

Agreement;

In no event shall either Party be liable to the other for money damages for any

default or breach of this Agreement.

B. [Sec. 401] Developer’s Default; Enforcement. No building permit shall

be issued or building permit application accepted for the building shell of any structure on

the Property if the permit applicant owns or controls any property subject to this

Agreement and if such applicant or any entity or person controlling such applicant is in

default under the terms and conditions of this Agreement unless such default is cured or

this Agreement is terminated. The Developer shall cause to be placed in any covenants,

conditions and restrictions applicable to the Property, or in any ground lease or

conveyance thereof, express provision for an owner of the Property, lessee or City acting

separately or jointly to enforce the provisions of this Agreement and to recover attorneys'

fees and costs for such enforcement.

C. [Sec. 402] Annual Review. The City Manager shall, at least every

twelve (12) months during the term of this Agreement, review the extent of good faith

substantial compliance by the Developer with the terms and conditions of this Agreement.

Such periodic review shall be limited in scope to compliance with the terms and

conditions of this Agreement pursuant to California Government Code Section 65865.1.

The City Manager shall provide thirty (30) days prior written notice of such

periodic review to the Developer. Such notice shall require the Developer to demonstrate

good faith compliance with the terms and conditions of this Agreement and to provide

such other information as may be reasonably requested by the City Manager and deemed

by him or her to be required in order to ascertain compliance with this Agreement. Notice
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of such annual review shall include the statement that any review may result in

amendment or termination of this Agreement. The costs of notice and related costs

incurred by the City for the annual review conducted by the City pursuant to this Section

shall be borne by the Developer.

If, following such review, the City Manager is not satisfied that the Developer has

demonstrated good faith compliance with all the terms and conditions of this Agreement,

or for any other reason, the City Manager may refer the matter along with his or her

recommendations to the City Council.

Failure of the City to conduct an annual review shall not constitute a waiver by the

City of its rights to otherwise enforce the provisions of this Agreement nor shall the

Developer have or assert any defense to such enforcement by reason of any such failure to

conduct an annual review.

D. [Sec. 404] Enforced Delay, Extension of Times of Performance. In

addition to specific provisions of this Agreement, performance by either Party hereunder

shall not be deemed to be in default where delays or defaults are due to war, insurrection,

strikes, walkouts, riots, floods, earthquakes, fires, casualties, acts of God, governmental

entities, enactment of conflicting state or federal laws or regulations, new or

supplementary environmental regulation, litigation, moratoria or similar bases for excused

performance. If written notice of such delay is given to the City within thirty (30) days of

the commencement of such delay, an extension of time for such cause shall be granted in

writing for the period of the enforced delay, or longer as may be mutually agreed upon.

In the event litigation is initiated by any party other than Developer that challenges

any of the approvals for the Project or the environmental document for those approvals

and an injunction or temporary restraining order is not issued, Developer may elect to

have the term of this Agreement tolled, i.e., suspended, during the pendency of said

litigation, upon written notice to City from Developer. The tolling shall commence upon

receipt by the City of written notice from Developer invoking this right to tolling. The

tolling shall terminate upon the earliest date on which either a final order is issued
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upholding the challenged approvals or said litigation is dismissed with prejudice by all

plaintiffs. In the event a court enjoins either the City or the Developer from taking actions

with regard to the Project as a result of such litigation that would preclude any of them

from enjoying the benefits bestowed by this Agreement, then the term of this Agreement

shall be automatically tolled during the period of time such injunction or restraining order

is in effect

E. [Sec. 405] Limitation of Legal Actions. In no event shall the City, or its

officers, agents or employees, be liable in damages for any breach or violation of this

Agreement, it being expressly understood and agreed that the Developer’s sole legal

remedy for a breach or violation of this Agreement by the City shall be a legal action in

mandamus, specific performance or other injunctive or declaratory relief to enforce the

provisions of this Agreement.

F. [Sec. 406] Applicable Law and Attorneys' Fees. This Agreement shall be

construed and enforced in accordance with the laws of the State of California. The

Developer acknowledges and agrees that the City has approved and entered into this

Agreement in the sole exercise of its legislative discretion and that the standard of review

of the validity or meaning of this Agreement shall be that accorded legislative acts of the

City. Should any legal action be brought by a Party for breach of this Agreement or to

enforce any provision herein, the prevailing Party of such action shall be entitled to

reasonable attorneys' fees, court costs and such other costs as may be fixed by the Court.

G. [Sec. 407] Invalidity of Agreement.

1. If this Agreement shall be determined by a court to be invalid or

unenforceable, this Agreement shall automatically terminate as of the date of final entry of

judgment.

2. If any provision of this Agreement shall be determined by a court to be

invalid or unenforceable, or if any provision of this Agreement is rendered invalid or

unenforceable according to the terms of any law which becomes effective after the date of

this Agreement and either Party in good faith determines that such provision is material to
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its entering into this Agreement, either Party may elect to terminate this Agreement as to

all obligations then remaining unperformed in accordance with the procedures set forth in

Section 400, subject, however, to the provisions of Section 408 hereof.

H. [Sec. 408] Effect of Termination on Developer Obligations. Termination

of this Agreement shall not affect the Developer’s obligations to comply with the General

Plan and the terms and conditions of any and all Project Approvals and land use

entitlements approved with respect to the Property, nor shall it affect any other covenants

of the Developer specified in this Agreement to continue after the termination of this

Agreement.

ARTICLE 5. Hold Harmless Agreement.

A. [Sec. 500] Hold Harmless Agreement. The Developer hereby agrees to

and shall hold the City, its elective and appointive boards, commissions, officers, agents

and employees harmless from any liability for damage or claims for damage for personal

injury, including death, as well as from claims for property damage, which may arise from

the Developer’s or the Developer’s contractors, subcontractors, agents or employees

operations under this Agreement, whether such operations be by the Developer, or by any

of the Developer’s contractors, subcontractors, or by any one or more persons directly or

indirectly employed by or acting as agent for the Developer or any of the Developer’s

contractors or subcontractors.

In the event any claim, action, or proceeding is instituted against the City, and/or its

officers, agents and employees, by any third party on account of the processing, approval,

or implementation of the Project Approvals, this Agreement, and/or the Measure J/R

election, Developer shall defend, indemnify and hold harmless the City, and/or its officers,

agents and employees. This obligation includes, but is not limited to, the payment of all

costs of defense, any amounts awarded by the Court by way of damages or otherwise,

including any attorney fees and court costs. City may elect to participate in such litigation

at its sole discretion and at its sole expense. As an alternative to defending any such

action, Developer may request the City rescind any approved land use entitlement. The
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City will promptly notify Developer of any claim, action, or proceeding, and will

cooperate fully in the defense thereof.

B. Prevailing Wages. Without limiting the foregoing, Developer

acknowledges the requirements of California Labor Code Section 1720, et seq., and 1770

et seq., as well as California Code of Regulations, Title 8, Section 1600 et seq.

(“Prevailing Wage Laws”), which require the payment of prevailing wage rates and the

performance of other requirements on “public works” and “maintenance” projects, as

defined. If work pursuant to this Agreement is being performed by Developer as part of an

applicable “public works” or “maintenance” project, as defined by the Prevailing Wage

Laws, and if the total compensation under the contract in question is $1,000 or more,

Developer agrees to fully comply with such Prevailing Wage Laws. Upon Developer’s

request, the City shall provide a copy of the then current prevailing rates of per diem

wages. Developer shall make available to interested parties upon request, copies of the

prevailing rates of per diem wages for each craft, classification or type of worker needed

to execute the work subject to Prevailing Wage Laws, and shall post copies at the

Developer’s principal place of business and at the Project site. Developer shall defend,

indemnify and hold the City, its elected officials, officers, employees and agents free and

harmless pursuant to the indemnification provisions of this Agreement from any claim or

liability arising out of any failure or alleged failure by Developer to comply with the

Prevailing Wage Laws associated with any “public works” or “maintenance” projects

associated with Project development.

ARTICLE 6. Project as a Private Undertaking.

A. [Sec. 600] Project as a Private Undertaking. It is specifically understood

and agreed by and between the Parties hereto that the development of the Property is a

separately undertaken private development. No partnership, joint venture or other

association of any kind between the Developer and the City is formed by this Agreement.

The only relationship between the City and the Developer is that of a governmental entity

regulating the development of private property and the owner of such private property.
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ARTICLE 7. Consistency With General Plan.

A. [Sec. 700] Consistency With General Plan. The City hereby finds and

determines that execution of this Agreement is in the best interest of the public health,

safety and general welfare and is consistent with the General Plan, as amended by the

General Plan Amendment approved as part of the Project Approvals.

ARTICLE 8. Notices.

A. [Sec. 800] Notices. All notices required by this Agreement shall be in

writing and delivered in person or sent by certified mail, postage prepaid, to the addresses

of the Parties as set forth below.

Notice required to be given to the City shall be addressed as follows:

City Manager
City of Davis
23 Russell Boulevard
Davis, CA 95616

Notice required to be given to the Developer shall be addressed as follows:

Nishi Gateway LLC
PO Box 4188
Davis CA 95617
Attn: Tim Ruff

Either Party may change the address stated herein by giving notice in writing to the

other Party, and thereafter notices shall be addressed and transmitted to the new address.

ARTICLE 9. Recordation.

A. [Sec. 900] When fully executed, this Agreement will be recorded in the

official records of Yolo County, California. Any amendments to this Agreement shall also

be recorded in the official records of Yolo County.

ARTICLE 10. Estoppel Certificates.

02-16-16 City Council Meeting 06 - 159



-30-

A. [Sec. 1000] Either Party may, at any time, and from time to time, deliver

written notice to the other Party requesting such party to certify in writing that, to the

knowledge of the certifying Party, (a) this Development Agreement is in full force and

effect and a binding obligation of the Parties, (b) this Development Agreement has not

been amended or modified or, if so amended or modified, identifying the amendments or

modifications, and (c) the requesting Party is not in default in the performance of its

obligations under this Development Agreement, or if in default, to describe therein the

nature and extent of any such defaults. The requesting Party may designate a reasonable

form of certificate (including a lender’s form) and the Party receiving a request hereunder

shall execute and return such certificate or give a written, detailed response explaining

why it will not do so within thirty (30) days following the receipt thereof. The City

Manager shall be authorized to execute any certificate requested by Developer hereunder.

Developer and City acknowledge that a certificate hereunder may be relied upon by

tenants, transferees, investors, partners, bond counsel, underwriters, and other mortgages.

The request shall clearly indicate that failure of the receiving Party to respond within the

thirty (30) day period will lead to a second and final request and failure to respond to the

second and final request within fifteen (15) days of receipt thereof shall be deemed

approval of the estoppel certificate. Failure of Developer to execute an estoppel certificate

shall not be deemed a default, provided that in the event Developer does not respond

within the required thirty (30) day period, City may send a second and final request to

Developer and failure of Developer to respond within fifteen (15) days from receipt

thereof (but only if City’s request contains a clear statement that failure of Developer to

respond within this fifteen (15) day period shall constitute an approval) shall be deemed

approval by Developer of the estoppel certificate and may be relied upon as such by City,

tenants, transferees, investors, bond counsel, underwriters and bond holders. Failure of

City to execute an estoppel certificate shall not be deemed a default, provided that in the

event City fails to respond within the required thirty (30) day period, Developer may send

a second and final request to City, with a copy to the City Manager and City Attorney, and

failure of City to respond within fifteen (15) days from receipt thereof (but only if

Developer’s request contains a clear statement that failure of City to respond within this

fifteen (15) day period shall constitute an approval) shall be deemed approval by City of
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the estoppel certificate and may be relied upon as such by Developer, tenants, transferees,

investors, partners, bond counsel, underwriters, bond holders and mortgagees.

ARTICLE 11. Special District Formation.

A. [Sec. 1100] Land-Secured Financing District for Public Services.

Developer agrees to participate in a land-secured financing district, as established in the

Baseline Project Features, such as a Community Facilities District, to provide an ongoing

revenue source to the City for municipal services. The initial amount of assessment or tax

shall be no less than $300,000 per year, and there shall be inflation adjustments. The

district shall be established by the City Council, with review and recommendation from

the Finance and Budget Commission, prior to or concurrently with the first Final Map or

any land transfer within the Project.

ARTICLE 12. Provisions Relating to Lenders

A. [Sec. 1201] Lender Rights and Obligations.

1. Prior to Lender Possession. No Lender shall have any obligation or

duty under this Agreement prior to the time the Lender obtains possession of all or any

portion of the Property to construct or complete the construction of improvements, or to

guarantee such construction or completion, and shall not be obligated to pay any fees or

charges which are liabilities of Developer or Developer’s successors-in-interest, but such

Lender shall otherwise be bound by all of the terms and conditions of this Agreement

which pertain to the Property or such portion thereof in which Lender holds an interest.

Nothing in this Section shall be construed to grant to a Lender rights beyond those of the

Developer hereunder or to limit any remedy City has hereunder in the event of a breach by

Developer, including termination or refusal to grant subsequent additional land use

Approvals with respect to the Property.

2. Lender in Possession. A Lender who comes into possession of the

Property, or any portion thereof, pursuant to foreclosure of a mortgage or deed of trust, or

a deed in lieu of foreclosure, shall not be obligated to pay any fees or charges which are
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obligations of Developer and which remain unpaid as of the date such Lender takes

possession of the Property or any portion thereof. Provided, however, that a Lender shall

not be eligible to apply for or receive Approvals with respect to the Property, or otherwise

be entitled to develop the Property or devote the Property to any uses or to construct any

improvements thereon other than the development contemplated or authorized by this

Agreement and subject to all of the terms and conditions hereof, including payment of all

fees (delinquent, current and accruing in the future) and charges, and assumption of all

obligations of Developer hereunder; provided, further, that no Lender, or successor

thereof, shall be entitled to the rights and benefits of the Developer hereunder or entitled

to enforce the provisions of this Agreement against City unless and until such Lender or

successor in interest qualifies as a recognized assignee of this Agreement and makes

payment of all delinquent and current City fees and charges pertaining to the Property.

3. Notice of Developer’s Breach Hereunder. If City receives notice

from a Lender requesting a copy of any notice of breach given to Developer hereunder and

specifying the address for notice thereof, then City shall deliver to such Lender,

concurrently with service thereon to Developer, any notice given to Developer with

respect to any claim by City that Developer have committed a breach, and if City makes a

determination of non-compliance, City shall likewise serve notice of such non-compliance

on such Lender concurrently with service thereof on Developer.

4. Lender’s Right to Cure. Each Lender shall have the right, but not

the obligation, for the same period of time given to Developer to cure or remedy, on

behalf of Developer, the breach claimed or the areas of non-compliance set forth in City’s

notice. Such action shall not entitle a Lender to develop the Property or otherwise partake

of any benefits of this Agreement unless such Lender shall assume and perform all

obligations of Developer hereunder.

5. Other Notices by City. A copy of all other notices given by City to

Developer pursuant to the terms of this Agreement shall also be sent to any Lender who

has requested such notices at the address provided to City pursuant to Section 1201(4)

above.
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B. [Sec. 1202] Right to Encumber. City agrees and acknowledges that this

Agreement shall not prevent or limit the owner of any interest in the Property, or any

portion thereof, at any time or from time to time in any manner, at such owner’s sole

discretion, from encumbering the Property, the improvements thereon, or any portion

thereof with any mortgage, deed of trust, sale and leaseback arrangement or other security

device. City acknowledges that any Lender may require certain interpretations of the

agreement and City agrees, upon request, to meet with the owner(s) of the property and

representatives of any Lender to negotiate in good faith any such request for

interpretation. City further agrees that it will not unreasonably withhold its consent to any

interpretation to the extent such interpretation is consistent with the intent and purpose of

this Agreement

ARTICLE 13. Entire Agreement.

A. [Sec. 1300] Entire Agreement. This Agreement is executed in

duplicate originals, each of which is deemed to be an original. This Agreement consists of

__ pages and 9 Exhibits which constitute the entire understanding and agreement of the

Parties. Unless specifically stated to the contrary, the reference to an exhibit by designated

letter or number shall mean that the exhibit is made a part of this Agreement. Said exhibits

are identified as follows:

Exhibit A: Description of the Property
Exhibit B: General Plan Amendment Resolution, and Baseline Project Features
Exhibit C: Project Approvals
Exhibit D: Subsequent Discretionary Approvals
Exhibit E: Environmental Sustainability
Exhibit F: Transportation and Circulation Commitments
Exhibit G: Community Enhancements
Exhibit H: Phasing Plan
Exhibit I: Impact Fees and Credits
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IN WITNESS WHEREOF, the City and the Developer have executed this

Agreement as of the date set forth above.

CITY OF DAVIS

By

Daniel M. Wolk

Mayor

Attest

Zoe Mirabile

City Clerk
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APPROVED AS TO FORM:

Harriet Steiner

City Attorney

NISHI GATEWAY, LLC, a

California Limited Liability Company

By

Tim Ruff

Manager
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EXHIBIT A

DESCRIPTION OF PROPERTY

The land referred to in this agreement is situated in the unincorporated area of the County of Yolo,
State of California, and is described as follows:

PARCEL ONE:

All that certain piece of Parcel of land formerly situate in the County of Solano, State of California, and
known as a portion of the "Briggs Vineyard" the Map of which was filed May 27, 1980 in Book 1 of
Maps, at Page 65 and bounded on the East Bay by the North and South center line of Sections 15 and
22, T. 8N., R. 2E., M.D.B. & M. bounded on the South and West by lands formerly of H. Hamel (more
recently owned by Lester J. Hamel, et al and described in decree recorded May 29, 1944 in Book 316
of Solano County Official Records at Page 361, Instrument No. 4442) and bounded on the North by
the Southeasterly line of the right of way of the Southern Pacific Railroad Company, being a portion of
Section 15 and 22 of T.8N., R. 2E., M.D.B. & M.

EXCEPTING THEREFROM that portion lying within the Parcel of land described in the Deed from Ellis
Nishi, et ai, to the State of California , dated December 18, 1959, recorded February 19, 1960 in Book
1015 of Solano County Official Records at Page 379, Instrument No. 3306.

ALSO EXCEPTING THEREFROM the Parcel of land described in the Deed from Dick Nishi, et ai, to
the State of California , dated March 4, 1971, recorded July 16, 1971 in Book 1696 of Solano County
Official Records at Page 213, Instrument No. 14144.

ALSO EXCEPTING any portion within Solano County.

PARCEL TWO:

Beginning at the Southwest corner of that certain parcel of land conveyed to the State of California by
Deed recorded February 19, 1960 in Book 1015 of Official Records at Page 379, Instrument No. 3306,
Solano County Records ; thence (1) along said Southeasterly line of the Southern Pacific Railroad
right of way N. 34° 49' 32" E., 679.16 feet; thence (2) N. 74° 33' 11" E, 443.82 feet; thence (3) from a
tangent that bears N. 74° 33' 06" E , along a curve concave to the Northwest having a radius of
2,896.72 feet through an angle of 9° 53' 30", an arc distance of 500.10 feet, thence (4) from a tangent
that bears N. 57° 13' 53" E , along a curve concave to the Northwest having a radius of 4,380 feet
through an angle of 5° 57' 07", an arc distance of 456.00 feet to the North South one quarter section
line of said Section 15; thence (5) S. 40° 55' 58" W., 680.38 feet; thence (6) from a tangent that bears
S. 43° 18' 11" W., along a curve concave to the Northwest having a radius of 5.500 feet through an
angle of 2° 45' 17", an arc distance of 264.43 feet; thence (7) from a tangent bearing S. 60° 09' 30" W.,
along a curve concave to the Northwest having a radius of 5,000 feet through an angle of 10° 01' 24",
an arc distance of 874.7 feet; thence (8) S. 78° 28' 11" W., 233.11 feet to the point of beginning.

PARCEL THREE:

A portion of the Southwest quarter of Section 15 and of the Northwest quarter of Section 22, both in T.
8N., R. 2E., M.D.M., more particularly described as follows :

Beginning at the Southwest corner of that certain parcel of land conveyed to the State of California by
deed recorded February 19, 1960 in Book 1015 of Official Records at Page 379, Instrument No. 3306,
Solano County Records ; thence (1) S. 0° 30' OS" W., 364.88 feet; thence (2) from a tangent that
bears S. 59° 29' 28" W., along a curve concave to the Northwest having a radius of 5,500 feet, through
an angle of 4° 43' 06", an arc distance of 452.93 feet to said Southeasterly line of the Southern Pacific
Railroad; thence (3) along last said line N. 34° 49' 32" E, 704.72 feet to the point of beginning .
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EXCEPTING THEREFROM all oil, oil rights , minerals, mineral rights , natural gas, natural gas rights ,
and other hydrocarbons by whatsoever name known that may be within or under the above described
Parcel of land, together with the perpetual right of drilling , mining, exploring and operating therefore
and removing the same from said land, including the right to whipstock or directionally drill and mine
from said lands other than those hereinabove described, oil or gas wells, tunnels and shafts into,
through and across the subsurface of the land hereinabove described and to bottom such whipstock or
directionally drilled wells , tunnels and shafts under and beneath or beyond the exterior limits thereof,
and to redrill, retunnel, equip , maintain , repair, deepen and operate any such wells or mines, without,
however, the right to drill, mine, explore and operate through the surface of the upper 100 feet of the
subsurface of the land hereinabove described or otherwise in such manner as to endanger the safety
of any highway that may be constructed on said lands, as granted in the deed from the State of
California, to Lester J. Hamel, et ux, dated August 28, 1972, recorded September 12, 1972 in Book
1775 of Official Records at Page 537, Instrument No. 21033, Solano County Records.

PARCEL FOUR:

Beginning at a point which is North 0° 20' East, 53.9 chains from the Southeast corner of a tract of land
formerly known as the George G. Briggs Orchard and Vineyard, a map of which is on file, and which
said Southeast corner is described on said map as being the Southeast corner of the Northwest
quarter of Section 22, in T. 8N., R. 2E, M.D.M., said point of beginning is also North 0° 20' East 21.78
chains from the Southeast corner of land of G. W. Schlichten; thence North 88° 40' East, 12.65 chains
to an iron stake at fence ; thence to and along picket fence on East side of house enclosure North 0°
24' East, 17.19 chains to the middle of the channel of Putah Creek ; thence up same in a Westerly and
Northerly direction about 23 chains ; thence along the boundary between land of Hamel and the land
of Schlichten South 0° 20' West, 31.03 chains to the place of beginning.

EXCEPTING THEREFROM all that portion thereof lying Southeasterly and Southerly of the
Northwesterly line of the parcel of land described in the Deed from Lester J. Hamel, et ux, to State of
California, dated January 11, 1960, recorded April 1, 1960 in Book 1021 of Official Records at Page
542, Instrument No. 6426 , Solano County Records .

ALSO EXCEPTING THEREFROM all of Lot 9, in the Northeast one-quarter of Section 15, T. SN., R.
2E., M.D.B. & M., according to the Official Plat thereof.

PARCEL FIVE:

All of Lot 9, in the Northeast one-quarter of Section 15, T. 8N., R. 2E., M.D.B. & M., according to the
Official Plat thereof.

EXCEPTING FROM THE PARCELS DESCRIBED ABOVE THE FOLLOWING:

BEGINNING at the most southwesterly corner of Parcel 2 of a Record of Survey as said map is filed
for record in the Office of the County Recorder of Yolo County in Book 8 of Maps and Surveys at Page
103, said point being on the southeasterly right-of-way of SPRR: thence from said point of beginning ,
along the southerly line of said Parcel 2, S. 78°13'00" E., 314.75 feet; thence leaving said Parcel 2 the
following nine (9) courses along the creekbed of the Putah Creek; 1) S. 55° 45' 56" E., 99.14 feet ; 2)
S. 39°48'40' E., 61.38 feet; 3) S. 01'32'00" E , 97.09 feet; 4) S. 05°55.00 W., 100.60 feet; 5) S.
10°46'00" W., 152.89 feet; 6) S. 00°13' 00" W., 49.99 feet ; 7) S. 11°07'10" E., 50.87 feet; 8) S.
03°13'30" E., 100.10 feet; and 9) S. 20°40'10" E, 53.26 feet ; thence leaving said creekbed of Utah
Creek and along the westerly side of the proposed acquisition the following 7 courses: 1) N. 45°04'24"
W., 76.60 feet; 2) along a curve to the right with a radius of 234.25 feet, a central angle of 49°13'11",
an an arc length of 201.23 feet; 3) N. 04°08'47" E 305.46 feet; 4) along a curve to the left with a radius
of 93.83 feet, a central angle of 98°35'38" and an arc length of 161.46 feet ; 5) S. 85°33'09" W. 77.11
feet ; 6) N. 82°05'35" W., 84.90 feet; 7) N. 87°32'46" W., 140.69 feet to a point on the easterly right-of-
way of SPRR: thence along said easterly right-of-way N. 34°22'30" E., 133.99 feet to the point of
beginning .
APN: 036-170-18
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EXHIBIT B

GENERAL PLAN AMENDMENT RESOLUTION

AND BASELINE PROJECT FEATURES
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EXHIBIT C

PROJECT APPROVALS

The Nishi Project required the following discretionary actions by the Davis City Council
(the “Project Approvals”)

Certification of the EIR and adoption of the Mitigation Monitoring and Reporting
Program;
Approval of the General Plan Amendment #08-14 and Establishment of the
Baseline Project Features, as described on Exhibit B
Rezoning and Planned Development #06-14__
Development Agreement __

Applicable development standards include, but are not limited to, the following as of the
Effective Date:

2007 General Plan Update, as amended (including but not limited to amendments
adopted as Project Approvals)
Chapter 40 of the City of Davis Municipal Code (Zoning) as amended (including
but not limited to amendments adopted as Project Approvals)
Chapter 36 of the City of Davis Municipal Code (Subdivisions)
Section 8.01.065(A) of the City of Davis Municipal Code (Green Building
Requirements)
Chapter 40A of the City of Davis Municipal Code (Right to Farm Ordinance)
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EXHIBIT D

SUBSEQUENT DISCRETIONARY APPROVALS

Following City Council approval of the Project Approvals, the following discretionary
approvals and actions by the City are also required to implement the Project:

Tax-share Agreement and Annexation;
Tentative Subdivision Map(s), as required;
Final planned development approvals, as required;
Approval of Design Guidelines;
Additional subdivision map approvals, as required
Conditional use permits where applicable;
Design Review where applicable;
Complete other processing as required.
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EXHIBIT E

ENVIRONMENTAL SUSTAINABILITY

LEED Obligations

All residential, office, and research and development buildings on the Property shall be certified
under the Leadership in Energy & Environmental Design (LEED) program offered by the U. S.
Green Building Council.

The City and the Developer shall pursue Leadership in Energy & Environmental Design
Neighborhood Development (LEED-ND) certification for the Property. Developer and City shall
consider modifications to the Project, consistent with the Baseline Project Features, to improve
consistency with LEED-ND certification requirements. However, the project shall not be
detrimentally modified, such as by adding intersections not providing improved connectivity or
increasing the length and cost of grade-separated crossings with minimal sustainability benefit, in
order to meet LEED-ND prerequisites or garner LEED-ND points.

The City shall establish an Environmental Certification Panel to make recommendations to the
City Council. The Environmental Certification Panel shall be appointed by the City Council with
representatives from City Commissions (Bicycling, Transportation, and Street Safety; Finance
and Budget; Natural Resources; Open Space and Habitat; and Recreation and Park), Cool Davis,
Developer, and at-large members with LEED credentials. UC Davis will be invited to provide an
ex-officio member. The Environmental Certification Panel shall be charged with the following
tasks regarding the Project:

1. Making recommendations to the City Council on consistency of Subsequent Discretionary
Approvals with the Sustainability Implementation Plan for Nishi Gateway; and

2. Reviewing LEED-ND applications and alternative certification (if necessary) as described
below.

No later than June 30, 2017, Developer shall submit a complete application, plus fees, for a
Prerequisite Review to the U. S. Green Building Council to ascertain eligibility to meet the
prerequisites for the Leadership in Energy & Environmental Design Neighborhood Development
(LEED-ND) certification. The application shall be reviewed by the Environmental Certification
Panel prior to submittal to the U. S. Green Building Council.

Should the Project be determined by the U.S. Green Building Council to meet the prerequisites for
LEED-ND, Developer shall submit complete application for LEED-ND certification, representing
a minimum of gold level certification and a goal of platinum level, no later than six months prior to
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consideration of Tentative Subdivision Map and Final Planned Development applications by the
Planning Commission. The application shall be reviewed by the Environmental Certification Panel
prior to submittal to the U. S. Green Building Council.

Should the Project be determined by the U.S. Green Building Council to be ineligible for LEED-
ND certification at levels requested, the Developer will provide funds for a company or individual
knowledgeable with LEED certification, selected by the City Council with recommendation by
the Environmental Certification Panel, to review the project and rate it using the LEED-ND point
system as a guide, reflecting Baseline Project Feature and Development Agreement
commitments over and above LEED-ND requirements such as installation of photovoltaics and
reductions in parking. Certification review shall be completed, subject to review by the
Certification Panel and approval by the City Council, no later than approval of the first Tentative
Subdivision Map for the Project.

The Project is also subject to sustainability commitments in the Baseline Project Features,
including:

Compliance with EIR Mitigation Measure 4.14-5 calling for a Transportation Demand
Program, including limitations on vehicle trips for every project phase.
4.9 megawatts of photovoltaic, or equivalent. The City Council may allow other energy
generation or conservation features as substitutes for any or all of the photovoltaics, upon
review by the Environmental Certification Panel and a determination that the substitution
would provide additional sustainability benefits and be consistent with other requirements
of the Baseline Project Features, EIR Mitigation Measures, and this Agreement.
Buildings exceeding 2013 Title 24 Energy Efficiency standards by 30%, or more restrictive
standard established by State law at the time of building permit.

Additional sustainability components include the following:

All parking for multifamily rental units shall be charged separately from rent charges. Any
resident may have the option of renting car-free housing.
Developer shall implement a minimum $2.00 “exit charge” for vehicles owned by residents
that leave off-street parking lots and structures during peak hours. The Transportation
Demand Management Program required by the Sustainability Implementation Plan and
EIR Mitigation Measure 4.14-5 shall provide details on implementation, including method
of charge and definition of “peak hour.”
For the purpose of the sustainability program, developer shall install water submetering to
allow for individual monitoring for individual apartment units. Nothing in this section shall
change the City’s utility provisions that require that the property owner is the customer for
City’s utility system.
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EXHIBIT F

TRANSPORTATION AND CIRCULATION COMMITMENTS

Circulation improvements to serve the Property, including the grade-separated crossing to the
UC Davis campus and the bridge over the Putah Creek Parkway, are solely the responsibility of
Developer, at the Developer’s sole cost, subject to the possibility of fee credits as set forth on
Exhibit I . Notwithstanding the above, City and Developer shall collaborate to seek grant or other
financing for grade-separated connection to UC Davis.

City shall diligently pursue Richards/I80 interchange improvements, provided, however, that the
City Council shall determine whether t it has the available funds to construct the improvements
prior to construction. City and Developer shall attempt to leverage local funds with SACOG or
grant funding.

Construction of transportation improvements pursuant to Baseline Project Features and Exhibit
H are required. Olive Drive improvements shall be constructed concurrently with the
improvements to the Richards Boulevard and Olive Drive intersection. Prior to construction of
Olive Drive frontage improvements, City and Developer shall enter into an agreement for
reimbursement from Olive Drive property owners for frontage improvements constructed by
Developer should Olive Drive properties be redeveloped within 25 years of the effective date of
this Agreement.
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EXHIBIT G

COMMUNITY ENHANCEMENTS

Pursuant to the Baseline Project Features, Developer shall provide the following Community
Enhancements, which are above and beyond the Project's requirements to provide additional
benefits to the community.

1. Affordable Housing Trust Fund Contribution

The anticipated deal points in the Pre-Development and Cost-Sharing Agreement approved by
the City Council on November 27, 2012 assumed that there would be no affordable housing
obligation for housing with densities exceeding 30 units per acre. In recognition of project
location supportive of reduced costs for vehicle ownership and use, high-density housing
including small ownership and rental units, and energy-efficiency features reducing resident
energy costs, the Project is not required to provide price- and income-restricted rental or
ownership housing. Nonetheless, the project will contribute one million dollars ($1,000,000.00)
to the City of Davis for deposit to the affordable Housing Trust Fund, to be used at the sole
discretion of the City Council. This contribution will be allocated per parcel, on a basis such
parcel size, parcel use, and/or anticipated building square footage basis, at the time of approval
of the first Tentative Subdivision Map for the project. Payment for each parcel shall be made
with Certificate of Occupancy for the first building on that parcel.

2. Community Enhancement Contribution

Developer shall contribute two hundred thousand ($200,000) community enhancement
programs to be used at the sole discretion of the City Council for the following three City
programs: on-site civic arts, establishment of a local carbon offset program, and implementation
of the Downtown Parking Management Plan. This contribution will be allocated per parcel, on a
basis such parcel size, parcel use, and/or anticipated as on a building square footage basis, at the
time of approval of the first Tentative Subdivision Map for the project. Payment for each parcel
shall be made with Certificate of Occupancy for the first building on that parcel.

3. Agricultural Mitigation

Agricultural mitigation shall be provided in accordance with City of Davis Municipal Code
requirements. Mitigation lands shall be identified prior to commencement of construction
activity on the Property. Location of mitigation lands is subject to review and approval by the
City Council and will not include any City-owned land.
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4. Telecommunications Conduit

Project shall construct and dedicate to the City telecommunications conduit to accommodate
future expansion of broadband services, namely fiber optic cable to serve all buildings on the
Property. Location and size of the conduit shall be subject to approval of the City as part of
improvement plans.

5. Sales Tax Place of Sale

To the extent permitted by federal, state, and local law and upon approval of the Project,
Developer shall designate the Project Site as the “Place of Sale” for the purposes of designating
the retail sales location and calculating the sales tax obligations for the Property.

6. Right of First Refusal for Office/R&D Parcels

Developer shall give City right of first refusal to purchase any or all office/R&D parcels for a
period of eighteen months from completion of backbone infrastructure and recordation of Final
Map, whichever is later.
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EXHIBIT H

PHASING PLAN

Consistent with the Baseline Project Features, construction of backbone infrastructure, including
the central street, utility mains, and drainage improvements, may be commenced only after
commencement of construction of both the connection to UC Davis and the reconfiguration of the
Richards Boulevard interchange identified as the “I-80/Richards Interchange” in the Sacramento
Area Council of Governments 2012 Metropolitan Transportation Plan. Certificates of Occupancy
will not be issued for any buildings on the Property until the UC Davis connection (which is
subject to approval by the Regents of the University of California), the Interchange improvements,
and the road connection to West Olive Drive from the Project have been completed.

Backbone infrastructure, including roadways, utilities, and telecommunications conduit, necessary
for development of R&D properties shall be provided with the first phase of construction, so that
parcels are ready for application for design review and building permits.
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EXHIBIT I

IMPACT FEES AND CREDITS

Notwithstanding the general provisions of Section 207 of this Agreement and the
Municipal Code, the specific impact fees, connection fees and community benefit contributions
set forth in this Exhibit I shall be paid by the Project as modified in this Exhibit I. All other fees,
connection fees, and payments shall be subject to the general provisions of Section 207 and the
Municipal Code.

1. Water

Water connection fees paid for residential units shall be capped at the existing City rates,
based on meter size, of $8,970 per ¾-inch meter, $14,950 per 1-inch meter, $29,900 per 1 ½-inch
meter, $47830 per 2-inch meter, and $89,690 per 3-inch meter, through and including July 1,
2024, which shall not be extended pursuant to any of the provisions that allow extensions or
tolling. Thereafter, if the water connection fee has increased, the residential units shall pay the
then current connection fee. City shall investigate potential adjustments to water connection fees
for smaller residential units to reflect a possibility of fewer residents residing within the unit and,
therefore, lower water use.

Water connection fees for non-residential development in the Project are to be paid at the
rate then in effect when the fee is paid.

Water connection fees shall not be required by the City of Davis if the Project is
connected to the UC Davis water treatment system and not the City system.

2. Wastewater

Wastewater connection fees for residential units shall be capped at the existing City rate
of $4,780 for condominium units, and $3,320 for multi-family units through and including July
1, 2024, which shall not be extended pursuant to any of the provisions that allow extensions or
tolling. City shall investigate potential adjustments to water connection fees for smaller
residential units to reflect a possibility of fewer residents residing within the unit and, therefore,
lower wastewater use. .

Sewer connection fees for non-residential development in the Project are to be paid at the
rate then in effect when the fee is paid.

Wastewater connection fees shall not be required by the City of Davis if the Project is
connected to the UC Davis wastewater treatment system and not the City system.

3. Traffic/Roadway Capital Improvement Program Fees

The City has determined that Roadway Impact Fees for the retail component of the
Project shall be assessed at the Core/AC retail rate given the proximity of the Project to the
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Downtown Core Area and the UC Davis campus and the restrictions on on-site parking.
Roadway Development Impact fees paid by the Project shall be capped at the existing City rate
of $6,023 per single-family attached unit, $3,047 per studio/1BR unit, $4,942 for other
multifamily unit, $5,192 per thousand square feet (ksf) for office/business park, and $8,448 per
ksf retail, through and including July 1, 2024, which shall not be extended pursuant to any of the
provisions that allow extensions or tolling. Thereafter, if the roadway connection fee has
increased, Project shall pay the then current roadway fee.

Based upon the current adopted Capital Improvement Program, the Project is estimated to
generate $4,775,462 in roadway impact fees, reflecting the project components described in
Section 200. The City retains the discretion to apply the Roadway Development Impact Fees
contributed by Developer to specific public improvements, as the City may determine
appropriate. City anticipates that three million dollars ($3,000,000) of the Roadway Impact Fees
will be used for the Richards Boulevard Interchange.

Payment of Roadway Development Impact Fees, as set forth herein, shall fulfill
Developer’s obligations to make a fair-share contribution to the costs of Interchange
Improvements (Phase 1 Improvement: Richards Boulevard/I-80 Westbound Ramps and Phase 2
Improvements) required by EIR Mitigation Measure 4.14-2.

The Project shall be entitled to fee credits for construction of the Olive Drive and
Richards Boulevard Intersection improvements and the bridge over the Putah Creek Parkway,
but only to the extent that these fee credits do not reduce the total Roadway Impact Fee payment
to less than the three million dollars ($3,000,000) identified above. This credit will be applied to
Roadway Impact Fees due after three million dollars in Roadway Development Impact Fees has
been collected from the Project, or through other allocation system approved by the City
Manager and set forth as a Minor Amendment to this Agreement,

4. Quimby Act Fees and Park Impact Fees

Developers' Quimby Act and park impact fee obligations shall be deemed satisfied
through the combination of the Project's required land dedication, turn-key park, greenbelt and
open space improvements.

5. Other Fees

The Project shall pay all other fees required from this Project as required by City
ordinance or resolution of the Project mitigation measures or approvals, as set forth in Section
207 of this Agreement.
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ORDINANCE NO. _____

AMENDING SECTION 40.01.090 OF CHAPTER 40 OF THE CITY OF DAVIS MUNICIPAL
CODE BY PREZONING THE NISHI PROPERTY (APN #036-170-018) LOCATED SOUTHEAST

OF THE UNION PACIFIC RAILROAD (UPRR) TRACKS AND UNIVERSITY OF
CALIFORNIA DAVIS CAMPUS, SOUTHWEST OF PUTAH CREEK, AND

NORTH/NORTHWEST OF INTERSTATE 80 (I-80), OF APPROXIMATELY 46.9± ACRES, TO
PLANNED DEVELOPMENT (PD) #6-14 UPON ANNEXATION TO THE CITY OF DAVIS AS

OUTLINED IN SECTION 40.01.110 OF CHAPTER 40.

THE CITY COUNCIL OF THE CITY OF DAVIS DOES HEREBY ORDAIN AS FOLLOWS:

SECTION 1. PROPERTY AREA.
The Nishi Property consists of one parcel located southeast of the UPRR and UC Davis campus, southwest
of Putah Creek, and north/northwest of I-80, totaling approximately 46.9± acres generally described and
referenced to as APN 036-170-018 which is shown on Exhibit A and described in Exhibit B.

SECTION 2. ZONING MAP CHANGE.
Section 40.01.090 (Zoning Map) of Chapter 40 of the City of Davis Municipal Code, as amended, is hereby
amended by changing the land use designation of the parcels containing approximately 46.9± acres as
shown on Exhibit A, to Planned Development #6-14 (PD #6-14) for the Nishi Development Project, as
shown on Exhibit C.

SECTION 3. PURPOSE OF PRELIMINARY PLANNED DEVELOPMENT AREA.
The purpose of this preliminary planned development is to:

A. Optimize an underutilized infill location within and adjacent to the City of Davis;
B. Contribute to the overall character and livability of the surrounding neighborhood and UC Davis by

facilitating the reuse of property in a manner that enhances the visibility and aesthetic appeal of the
city from Richards Boulevard, UPRR, and I-80 and that enhances circulation within the city and to
UC Davis;

C. Develop a mixed-use project with an array of dense, efficient, urban housing types, as well as land
for business opportunities;

D. Provide additional housing near existing mobility infrastructure (i.e., pedestrian and bicycle facilities
and transit) to reduce vehicle trips, vehicle miles travelled, and parking demand;

E. Provide housing density adjacent to the downtown area of the City of Davis and UC Davis to reduce
vehicle trips, vehicle miles travelled, and parking demand within the downtown area;

F. Provide alternative access to UC Davis to minimize congestion along Richards Boulevard at the
UPRR undercrossing and at the intersection of Richards Boulevard and 1st Street;

G. Minimize impacts to on-site environmental resources, including on-site vegetation, potentially
historic structures along West Olive Drive, and Putah Creek;

H. Accommodate high-skilled technology-related jobs that allow a greater number of Davis residents to
live and work in the community;

I. Provide energy-efficient building design, low-water use indoor and outdoor design, and high-quality
construction by incorporating national and/or local sustainable design practices;

J. Promote flexibility in project design and implementation to respond to market demand, through
phasing of construction, and offering a variety of building types; and

K. Collaborate with UC Davis and others to capture startup businesses and growing mid-to-large size
companies, reducing the loss of intellectual capital and revenue through out-migration.
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SECTION 4. USES.
Specified uses for each Sub Area within PD #6-14, as depicted on Exhibit C, are provided in this section.

A) Sub Area A of PD-#6-14.
The subsection pertains to Sub Area A (Residential: Multi-family For Sale and Rental) as shown on
Exhibit C.

1. Purpose.
The purposes of Sub Area A (Residential: Multi-family For Sale and Rental) are as follows:
to implement the policies and objectives of the Nishi Gateway Project Sustainability
Implementation Plan; to support high density multi-family for sale and rental housing near
UC Davis and Downtown Davis; and to enhance opportunities for multi-modal connectivity
and improved quality of life for local residents.

2. Permitted Uses.
The principal permitted uses within Sub Areas A shall be High Density For-Sale
Condominiums and Apartments. Up to 90 dwelling units per acre is allowed within this
subarea.

3. Accessory Uses.
The accessory uses within Sub Area A shall be consistent with the accessory uses in section
40.09.040 (Accessory Uses: Residential High Density Apartment District) of the Zoning
Ordinance, as amended from time to time. The permitted accessory uses within Sub Area A
shall also include the following:

a. Ground Floor Podium or Below-Grade Parking.
b. Structured Parking.
c. Home occupations, subject to the provisions of Section 40.26.150.
d. Bicycle Storage and Bicycle Rental.
e. Bicycle and Car Share Services.
f. Farm Stand/Outdoor Market.
g. Smaller scale ground floor retail commercial uses (e.g., less than 2,500 total gross

square feet) that primarily serve the day-to-day needs of on-site residents and
employees, rather than destinations that compete with downtown Davis businesses.
These uses may include the following:
i. Restaurants, cafes, bakeries (including indoor and outdoor seating areas),

which may include sale and service of beer and wine;
ii. Neighborhood-serving or employee-oriented retail and service

establishments (i.e., printing and copying shops, drycleaners, bicycle sales
and repair, beauty salons);

iii. Daycare;
iv. Nursery school;
v. Health and fitness studios; and
vi. Other appropriate supporting uses.

h. Outdoor Entertainment, associated with Permitted Uses.
i. Indoor and outdoor exercise areas and gymnasiums (commercial or non-

commercial).
j. Power Generating Facilities (solar and wind).
k. Urban Agriculture.
l. Small family and group day care homes, subject to the requirements of Section

40.26.270.
m. Other accessory uses and accessory buildings customarily appurtenant to a permitted
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use subject to the requirements of Section 40.26.10.

4. Conditional Uses.
The conditional uses within Sub Area A shall be permitted consistent with section 40.09.040
(Conditional Uses) of Article 40.09 Residential High Density Apartment (R-HD) District of
the Zoning Ordinance, as amended from time to time.
Conditional uses in the Sub Area may also include:

a. Ground-floor retail commercial uses listed above exceeding 2,500 square
feet but not exceeding 5,000 square feet.

b. Restaurants where liquor is provided.
c. Buildings exceeding the height limits of Section 5.

C) Sub Area B of PD-#6-14.
This subsection pertains to Sub Area B (Research & Development) as shown on Exhibit C.

1. Purpose.
The purpose of Sub Area B (Research & Development) is as follows: to provide employment-
generating uses near Downtown Davis and the UC Davis that can provide jobs, boost the local
economy and help drive innovation for the region, within an area that has good access to local
and regional transit, the local bicycle network and Downtown Davis. These uses are intended
to be complementary to UC Davis research facilities, and can serve as incubator space for
local start-ups, technology-related, or other R&D-related businesses.

2. Permitted Uses.
The principal permitted uses within Sub Area B are as follows:

a. High-technology offices (e.g., small incubation spaces, mid-size offices, corporate
headquarters).

b. Flexible spaces that include large floor plate buildings to house large research
equipment.

c. Research laboratories and classrooms.
d. Support service offices, such as paralegal services, financial investor offices.
e. Professional and administrative offices.
f. Administrative, executive and financial offices.
g. Laboratories (experimental, film or testing).
h. Manufacture of electric and electronic instruments and devices, such as computers,

television, radio and medical devices.
i. Public utility installations.
j. Any other research or light manufacturing use determined by the planning

commission to be of the same general character as the permitted uses.

3. Accessory Uses.
The accessory uses within Sub Area B shall be consistent with the accessory uses in section
40.19.030 (Accessory Uses: Industrial Administration And Research (I-R) District) of the
Zoning Ordinance, as amended from time to time. The permitted accessory uses within Sub
Area C shall also include the following:

a. Ground Floor Podium or Below-Grade Parking.
b. Structured Parking.
c. Bicycle Storage and Bicycle Rental.
d. Bicycle and Car Share Services.
e. Farm Stand/Outdoor Market.
f. Smaller scale ground floor retail commercial uses not exceeding 2,500 square feet
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that primarily serve the day-to-day needs of on-site residents and employees, rather
than destinations that compete with downtown Davis businesses. These uses may
include, but are not limited to the following:
i. Restaurants, cafes, bakeries (including indoor and outdoor seating areas);
ii. Coffee shops;
iii. Neighborhood-serving or employee-oriented retail and service establishments

(i.e., printing and copying shops, drycleaners, bicycle sales and repair, beauty
salons);

iv. Daycare;
v. Nursery school;
vi. Health and fitness studios; and
vii. Other appropriate supporting uses.

g. Outdoor Entertainment, associated with Permitted Uses.
h. Indoor and outdoor exercise areas and gymnasiums (non-commercial).
i. Power Generating Facilities (solar and wind).
j. Urban Agriculture.

4. Conditional Uses.
The conditional uses within Sub Area B are as follows:

a. Day care facility exceeding 2,500 square feet.
b. Communication services. Uses may include but are not limited to television and

radio studios. Cell towers are subject to performance standards contained in
Ordinance 1995.

c. Surface parking lots.
d. Buildings exceeding the height limits of Section 5.

D) Sub Area C of PD-#6-14.
This subsection pertains to Sub Area C (Surface Parking) as shown on Exhibit C.

1. Purpose.
The purpose of Sub Area C (Surface Parking) is as follows: to provide areas where surface
parking can be accommodated in coordination with solar energy production.

2. Permitted Uses.
The principal permitted uses within Sub Areas C are as follows:

a. Surface Parking.
b. Power Generating Facilities (solar and wind).

1. Accessory Uses.
The accessory uses within Sub Area C are as follows:

a. Outdoor Entertainment associated with Permitted Uses in other Sub Areas.
b. Outdoor exercise areas associated with Permitted Uses in other Sub Areas.
c. Temporary uses subject to the requirements of Article 40.30A.

E) Sub Area D of PD-#6-14.
This subsection pertains to Sub Area D (Open Space, Public Parks and Detention) as shown on
Exhibit C.

1. Purpose.
The purposes of Sub Area D (Open Space, Public Parks and Detention) are as follows: to
provide areas for low-intensity active-recreational and ancillary needs which could be
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compatible with residential land uses; to provide areas that serve the recreational and social
interaction needs of the City residents of all ages, economic situations, and physical
conditions; to accommodate the Nishi project’s need for stormwater collection and detention
in an environmentally sustainable manner; and to provide additional uses that are
complementary to, and can exist in harmony with, the open space-recreation land use and
surrounding land uses.

2. Permitted Uses.
The principal permitted uses within Sub Area D are as follows:

a. Habitat Restoration.
b. Botanical gardens.
c. Urban farm and local food production
d. Par or running course.
e. Public parks.
f. Stormwater collection, pre-treatment, and detention facilities.
g. Power Generating Facilities (solar and wind).
h. Other open space-recreational uses that the Planning Commission or the Recreation

and Park Commission may determine to be similar in nature to the above uses

3. Accessory Uses.
The accessory uses within Sub Area D are as follows:

d. Surface parking underneath the PG&E easement.

4. Conditional Uses.
The conditional uses within Sub Area D are as follows:

i. Lawn bowling (public or private).
j. Turf play fields.

5. Temporary Uses.
Temporary uses within Sub Area D are as follows:

a. Special outdoor events.
b. Amplified sound.

SECTION 5. HEIGHT REGULATIONS
No principal or accessory building shall exceed the maximum height identified in the following table,
except as listed in the Conditional Uses section of the applicable Sub Area.

Planned
Development
Sub Area

Planned Development (PD)
Designation

Maximum
Height

A Residential: Multi-family For-Sale
and Rental

75 feet

B Research & Development 45 feet
C Surface Parking 15 feet
D Open Space Public Parks, and

Stormwater Detention
15 feet
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SECTION 6. PRELIMINARY PLANNED DEVELOPMENT AREAS
The estimated land use areas for the Nishi Development, along with residential unit and square footage
allocations for each of the areas, are as follows and as shown on Exhibit C:

Planned
Development
Sub Area

Planned Development
(PD) Designation Net Acres Units

Square
Footage
(R&D)

Square
Footage
(Retail)

A Residential: Multi-family
For Sale and Rental

9.8 650 - -
20,000

B Research & Development 5.0 - 325,000
C Surface Parking 5.9 - - -
D Open Space, Public Parks

and Detention
23.2 - - -

Roads 3.0 - - -
Totals 46.9 650 345,000 20,000

Actual determination of Sub Area boundaries and acreages shall be established by the Planning Commission
through the Final Planned Development.

SECTION 7. FINAL PLANNED DEVELOPMENT (FPD)
A Final Planned Development (FPD) approval shall be required prior to the development of the site. The
FPD shall be consistent with the Nishi Development Project.

The development standards and design guidelines for development for the Nishi Development Project,
including setbacks, parking requirements, and sign regulations, shall be contained in the Final Planned
Development (FPD). The Final Planned Development shall include typical development standards for each
Residential and Research & Development Sub Area. Actual determination of Sub Area boundaries and
acreages shall be established by the Planning Commission through the Final Planned Development. Parking
standards are anticipated to be significantly lower than those in the City of Davis Municipal Code, consistent
with the provisions of the Sustainability Implementation Plan.

SECTION 8. CONFLICTS
For provisions not covered by this ordinance, the provisions of Chapter 40 of the Davis Municipal
Code, as amended, shall apply. Where there is a conflict between the provisions of Chapter 40 and this
ordinance, the provisions of this ordinance shall apply.

SECTION 9. ENVIRONMENTAL IMPACT REPORT MITIGATION MEASURES.
This amendment to the Zoning Chapter of the Municipal Code to the Planned Development District
shall be subject to the mitigation measures in Nishi Gateway Project Environmental Impact Report (EIR).

SECTION 10. SPECIAL CONDITIONS
This preliminary planned development is subject to the following development obligations:

1. Compliance with the Baseline Project Features for the Nishi Property established in Resolution
______ approved January 16, 2016.

2. This Prezoning and Preliminary Planned Development is contingent upon voter approval of the
General Plan Amendment for the Nishi Property pursuant to Chapter 41 of the Davis Municipal Code,
the Citizens’ Right to Vote on Future Use of Open Space and Agricultural Lands Ordinance.
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SECTION 11. FINDINGS.
A) The City Council of the City of Davis hereby finds that the criteria for the approval of the

preliminary planned development have been fulfilled:
1. The planned development is in conformity with the General Plan.
2. The Nishi Development Project Planned Development is in conformity with the intent of

the Planned Development District of the Zoning Chapter (Article 40.22).
3. The Nishi Development Project Planned Development is consistent with the Zoning

Ordinance, as the purpose of the Planned Development District is to allow for
diversification in the relationship of various buildings and structures and provide relief
from the rigid standards of conventional zoning. The proposed Planned Development is
intended to provide an integrated and sustainable neighborhood.

4. The property is suitable for the proposed development.

B) The City Council further finds that the public necessity and convenience and general welfare
requires the adoption of pre-zoning set forth in Section 1.

C) The City Council further finds that it has reviewed and considered the Nishi Gateway Project
Environmental Impact Report (EIR) and has determined that the document adequately addresses
the environmental effects of the zoning/preliminary planned development.

SECTION 12. CONTINGENCIES AND EFFECTIVE DATE.
The ordinance shall become effective only upon approval of General Plan Amendment #8-14 and ratification
by the voters pursuant to Chapter 41 of the Davis Municipal Code, the Citizens’ Right to Vote on Future Use
of Open Space and Agricultural Lands Ordinance.

INTRODUCED on the 16th day of January, 2016 and adopted by the City Council of the City of Davis this
____ day of ________________, 2016 by the following vote:

AYES:

NOES:

Exhibits

A. Property to be Prezoned to PD #06-14
B. Legal Description
C. Preliminary Planned Development Zoning Map
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The land referred to in this agreement is situated in the unincorporated area of the County of Yolo, State of California,
and is described as follows:

PARCEL ONE:

All that certain piece of Parcel of land formerly situate in the County of Solano, State of California, and known as a
portion of the "Briggs Vineyard" the Map of which was filed May 27, 1980 in Book 1 of Maps, at Page 65 and bounded
on the East Bay by the North and South center line of Sections 15 and 22, T. 8N., R. 2E., M.D.B. & M. bounded on the
South and West by lands formerly of H. Hamel (more recently owned by Lester J. Hamel, et al and described in decree
recorded May 29, 1944 in Book 316 of Solano County Official Records at Page 361, Instrument No. 4442) and bounded
on the North by the Southeasterly line of the right of way of the Southern Pacific Railroad Company, being a portion of
Section 15 and 22 of T.8N., R. 2E., M.D.B. & M.

EXCEPTING THEREFROM that portion lying within the Parcel of land described in the Deed from Ellis Nishi, et ai, to
the State of California , dated December 18, 1959, recorded February 19, 1960 in Book 1015 of Solano County Official
Records at Page 379, Instrument No. 3306.

ALSO EXCEPTING THEREFROM the Parcel of land described in the Deed from Dick Nishi, et ai, to the State of
California , dated March 4, 1971, recorded July 16, 1971 in Book 1696 of Solano County Official Records at Page 213,
Instrument No. 14144.

ALSO EXCEPTING any portion within Solano County.

PARCEL TWO:

Beginning at the Southwest corner of that certain parcel of land conveyed to the State of California by Deed recorded
February 19, 1960 in Book 1015 of Official Records at Page 379, Instrument No. 3306, Solano County Records ; thence
(1) along said Southeasterly line of the Southern Pacific Railroad right of way N. 34° 49' 32" E., 679.16 feet; thence (2)
N. 74° 33' 11" E, 443.82 feet; thence (3) from a tangent that bears N. 74° 33' 06" E , along a curve concave to the
Northwest having a radius of 2,896.72 feet through an angle of 9° 53' 30", an arc distance of 500.10 feet, thence (4)
from a tangent that bears N. 57° 13' 53" E , along a curve concave to the Northwest having a radius of 4,380 feet
through an angle of 5° 57' 07", an arc distance of 456.00 feet to the North South one quarter section line of said Section
15; thence (5) S. 40° 55' 58" W., 680.38 feet; thence (6) from a tangent that bears S. 43° 18' 11" W., along a curve
concave to the Northwest having a radius of 5.500 feet through an angle of 2° 45' 17", an arc distance of 264.43 feet;
thence (7) from a tangent bearing S. 60° 09' 30" W., along a curve concave to the Northwest having a radius of 5,000
feet through an angle of 10° 01' 24", an arc distance of 874.7 feet; thence (8) S. 78° 28' 11" W., 233.11 feet to the point
of beginning.

PARCEL THREE:

A portion of the Southwest quarter of Section 15 and of the Northwest quarter of Section 22, both in T. 8N., R. 2E.,
M.D.M., more particularly described as follows :

Beginning at the Southwest corner of that certain parcel of land conveyed to the State of California by deed recorded
February 19, 1960 in Book 1015 of Official Records at Page 379, Instrument No. 3306, Solano County Records ; thence
(1) S. 0° 30' OS" W., 364.88 feet; thence (2) from a tangent that bears S. 59° 29' 28" W., along a curve concave to the
Northwest having a radius of 5,500 feet, through an angle of 4° 43' 06", an arc distance of 452.93 feet to said
Southeasterly line of the Southern Pacific Railroad; thence (3) along last said line N. 34° 49' 32" E, 704.72 feet to the
point of beginning .

EXCEPTING THEREFROM all oil, oil rights , minerals, mineral rights , natural gas, natural gas rights , and other
hydrocarbons by whatsoever name known that may be within or under the above described Parcel of land, together with
the perpetual right of drilling , mining, exploring and operating therefore and removing the same from said land,
including the right to whipstock or directionally drill and mine from said lands other than those hereinabove described, oil
or gas wells, tunnels and shafts into, through and across the subsurface of the land hereinabove described and to
bottom such whipstock or directionally drilled wells , tunnels and shafts under and beneath or beyond the exterior limits
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thereof, and to redrill, retunnel, equip , maintain , repair, deepen and operate any such wells or mines, without, however,
the right to drill, mine, explore and operate through the surface of the upper 100 feet of the subsurface of the land
hereinabove described or otherwise in such manner as to endanger the safety of any highway that may be constructed
on said lands, as granted in the deed from the State of California, to Lester J. Hamel, et ux, dated August 28, 1972,
recorded September 12, 1972 in Book 1775 of Official Records at Page 537, Instrument No. 21033, Solano County
Records.

PARCEL FOUR:

Beginning at a point which is North 0° 20' East, 53.9 chains from the Southeast corner of a tract of land formerly known
as the George G. Briggs Orchard and Vineyard, a map of which is on file, and which said Southeast corner is described
on said map as being the Southeast corner of the Northwest quarter of Section 22, in T. 8N., R. 2E, M.D.M., said point
of beginning is also North 0° 20' East 21.78 chains from the Southeast corner of land of G. W. Schlichten; thence North
88° 40' East, 12.65 chains to an iron stake at fence ; thence to and along picket fence on East side of house enclosure
North 0° 24' East, 17.19 chains to the middle of the channel of Putah Creek ; thence up same in a Westerly and
Northerly direction about 23 chains ; thence along the boundary between land of Hamel and the land of Schlichten
South 0° 20' West, 31.03 chains to the place of beginning.

EXCEPTING THEREFROM all that portion thereof lying Southeasterly and Southerly of the Northwesterly line of the
parcel of land described in the Deed from Lester J. Hamel, et ux, to State of California, dated January 11, 1960,
recorded April 1, 1960 in Book 1021 of Official Records at Page 542, Instrument No. 6426 , Solano County Records .

ALSO EXCEPTING THEREFROM all of Lot 9, in the Northeast one-quarter of Section 15, T. SN., R. 2E., M.D.B. & M.,
according to the Official Plat thereof.

PARCEL FIVE:

All of Lot 9, in the Northeast one-quarter of Section 15, T. 8N., R. 2E., M.D.B. & M., according to the Official Plat thereof.

EXCEPTING FROM THE PARCELS DESCRIBED ABOVE THE FOLLOWING:

BEGINNING at the most southwesterly corner of Parcel 2 of a Record of Survey as said map is filed for record in the
Office of the County Recorder of Yolo County in Book 8 of Maps and Surveys at Page 103, said point being on the
southeasterly right-of-way of SPRR: thence from said point of beginning , along the southerly line of said Parcel 2, S.
78°13'00" E., 314.75 feet; thence leaving said Parcel 2 the following nine (9) courses along the creekbed of the Putah
Creek; 1) S. 55° 45' 56" E., 99.14 feet ; 2) S. 39°48'40' E., 61.38 feet; 3) S. 01'32'00" E , 97.09 feet; 4) S. 05°55.00 W.,
100.60 feet; 5) S. 10°46'00" W., 152.89 feet; 6) S. 00°13' 00" W., 49.99 feet ; 7) S. 11°07'10" E., 50.87 feet; 8) S.
03°13'30" E., 100.10 feet; and 9) S. 20°40'10" E, 53.26 feet ; thence leaving said creekbed of Utah Creek and along the
westerly side of the proposed acquisition the following 7 courses: 1) N. 45°04'24" W., 76.60 feet; 2) along a curve to the
right with a radius of 234.25 feet, a central angle of 49°13'11", an an arc length of 201.23 feet; 3) N. 04°08'47" E 305.46
feet; 4) along a curve to the left with a radius of 93.83 feet, a central angle of 98°35'38" and an arc length of 161.46 feet
; 5) S. 85°33'09" W. 77.11 feet ; 6) N. 82°05'35" W., 84.90 feet; 7) N. 87°32'46" W., 140.69 feet to a point on the easterly
right-of-way of SPRR: thence along said easterly right-of-way N. 34°22'30" E., 133.99 feet to the point of beginning .

APN: 036-170-18
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ORDINANCE NO. _________,

ORDINANCE AMENDING THE ZONING OF THE GATEWAY/OLIVE DRIVE
SPECIFIC PLAN REGARDING

COMMERCIAL SERVICE USES IN THE WEST OLIVE DRIVE COMMERCIAL
SERVICE AREA (NISHI GATEWAY PROJECT)

THE CITY COUNCIL OF THE CITY OF DAVIS DOES HEREBY RESOLVE AS FOLLOWS:

WHEREAS, the City of Davis General Plan incorporates by reference the Gateway / Olive Drive
Specific Plan, including the Land Use Map of the Gateway / Olive Drive Specific Plan;

WHEREAS, the Gateway / Olive Drive Specific Plan contains a land use policy to enhance the
vitality that currently exists within the University, Core Area, and surrounding neighborhoods;
and

WHEREAS, the General Plan has goals to maintain and enhance the Core Area as a vibrant,
healthy downtown that serves as the city’s social, cultural and entertainment center and primary,
but not exclusive, retail and business district; and to attract visitors to Davis; and

WHEREAS, the City of Davis, UC Davis, Yolo County, and the Nishi property have been
collaborating to explore the possibility of a Mixed-Use Innovation District on the Nishi property,
West Olive Drive, and nearby UC Davis lands; and

WHEREAS, the Nishi Gateway development would provide jobs for local residents, housing for
students and employees of UC Davis as well as local technology businesses, and customers for
downtown merchants; and

WHEREAS, Environmental Impact Report #2015120666 adequately assess the potential impacts
of the project; and

WHEREAS, the public necessity, convenience, and general welfare require the adoption of the
proposed amendment

NOW, THEREFORE, the City Council of the City of Davis does hereby ordain that the Gateway
/ Olive Drive Specific Plan shall be amended as follows

1. Table 5, Existing and Proposed Land Use Account shall be amended to reflect a
potential additional 55,900 square feet of commercial service uses on West Olive Drive.

2. The Commercial Service zoning (page 22) shall be amended as follows:
The maximum floor area ratio shall be 40 50 percent, with the exception of a hotel

conference facility between West Olive Drive and Interstate 80, which has a maximum floor area
ratio of 1.35, subject to discretionary review through the Conditional Use Permit
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process. Vehicle parking requirements for uses on West Olive Drive shall be established through
the Design Review process, using standards for the Mixed-Use Zoning District as a guide.

b. (Permitted Uses) (f) Research and development, and similar university-related
technology uses. (g) Similar types of uses as identified by the Planning Commission to be the
same general character as those above.

3. The description of the West Olive Drive Subarea (page 24) shall be amended as
follows:

The general and specific plan land use for this area is commercial service. The land use
and zoning will be treated the same as commercial service in the East Olive Drive Area, except
that West Olive Drive shall be allowed a higher development intensity, reduced parking
requirements, and university-related technology uses reflecting its proximity to the Nishi
property and the UC Davis campus.

The West Olive Drive area is currently characterized by a motel and restaurants and
commercial service uses. This portion of the plan assumes a widened the City will not widen
the Richards Boulevard undercrossing of the Southern Pacific Railroad tracks. The intent of the
land use and design guidelines for this portion of the project is to upgrade the image of the area
and provide an enhanced entry experience while entering central Davis from I-80.

4. The Design Guidelines / Parking Guidelines for the West Olive Subarea (page 39)
shall be amended as follows:

Parking shall be in structures, on-street or in lots located behind or between the buildings rather
than between the building and the street. Vehicle parking requirements for uses on West Olive
Drive shall be established through the Design Review process, using standards for the Mixed-
Use Zoning District as a guide.

5. The Design Guidelines / Streetscape Guidelines for the West Olive Subarea (page
39) shall be amended as follows:

West Olive Drive is intended to have the character of a downtown street – formal and shady. The
figures adjacent and below are representative plan and sections to illustrate the intended street
character for West Olive Drive. Final determination of roadway configuration and phasing of
improvements shall be as established pending completion of improvement plans for Nishi
Gateway, the Davis Arch, Richards Boulevard Interchange improvements, and the Richards
Boulevard Corridor Plan.

Specific guidelines for this streetscape are as follows:

West Olive Drive shall have a 84-foot right-of-way including two 8-foot bicycle lanes, four 11-
foot vehicle lanes and two 12-foot sidewalk/planning areas no more than two vehicle travel lanes
except at intersections as necessary for safety or design considerations. Bicycle facilities may be
either bicycle lanes or “sharrows.”
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Street tree planting shall consist of evenly spaced, deciduous shade trees selected from the City’s
approved street tree list.

Trees shall be spaced the distance in feet which is equal to two-thirds of the tree-s canopy in 15
years. For example, trees with an expected 15-year canopy of 45-feet shall be planted 30 feet on
center.

[Replace exhibit showing two travel lanes with below exhibit showing one travel lane each
direction.]

INTRODUCED on this ______________ day of _______, 2016, and PASSED AND
ADOPTED by the City Council of the City of Davis on this ______, 2016 by the following
vote:

AYES:
NOES:
ABSENT:

Daniel M. Wolk
Mayor

Zoe S. Mirabile, CMC
City Clerk
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RESOLUTION NO.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
DAVIS CALLING A SPECIAL ELECTION TO BE HELD IN

THE CITY ON TUESDAY, JUNE 7, 2016, FOR SUBMISSION TO THE VOTERS
OF AMEASURE AMENDING THE GENERAL PLAN TO CHANGE THE LAND
USE DESIGNATIONS FOR THE NISHI PROPERTY AND ESTABLISHING

THE NISHI BASELINE PROJECT FEATURES
AND DIRECTING THE CITY CLERK TO SPECIFY THE
DEADLINE FOR SUBMISSION OF ARGUMENTS FOR

AND AGAINST THE MEASURE

THE CITY COUNCIL OF THE CITY OF DAVIS DOES HEREBY RESOLVE AS
FOLLOWS:

Section 1. Pursuant to the laws of the State of California relating to special
elections, there shall be, and there is hereby called and ordered held in the City of Davis,
County of Yolo, State of California, on Tuesday, June 7, 2016, a special municipal
election of the qualified electors of the City of Davis, for the purpose of placing on the
ballot the following measure:

MEASURE __________

Shall amended Resolution No. ____, amending the Davis General Plan to change the land
use designations for the Nishi property from agriculture to University-Related Research Park, as
set forth in the Resolution and establishing the Baseline Project Features for development of the
Nishi Project be approved?

A full and complete copy of amended Resolution No. ____ is attached hereto as Exhibit 1
and incorporated herein.

Section 2. Said election shall be held on June 7, 2016. In all particulars not recited
in this Resolution, said election shall be conducted as provided by law for the holding of
municipal elections in the City. Said election shall be consolidated with all other elections to be
held within the City on June 7, 2016.

Section 3. The City Council hereby directs the City Attorney to prepare an impartial
analysis of the measure in accordance with section 9280 of the Election Code showing the effect
of the measure on existing law and the operation of the measure.

Section 4. Arguments for or against said measure shall be filed with the City Clerk
of the City of Davis. The City Clerk shall fix the dates for submittal of arguments as provided for
in section 9286 of the Election Code.
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Section 5. Rebuttal arguments may be submitted as provided for in section 9285 of
the Elections code of the State of California. The provisions of said section 9285 are hereby
adopted and shall apply to this election.

PASSED AND ADOPTED this day of 2016, by the following vote:

AYES:

NOES:

ABSENT:

DANIEL M. WOLK
Mayor

ATTEST:

Zoe S. Mirabile, CMC
City Clerk
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