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LETTER 40: MATTHEW S. KEASLING, TAYLOR & WILEY ATTORNEYS 
 
Response to Comment 40-1 
 
Thank you for submitting comments on the MRIC Draft EIR.  
 
Response to Comment 40-2 
 
Thank you for this information.  Please see Master Response #6, Project Ownership. 
 
Response to Comment 40-3 
 
Consistent with the discussion provided in Response to Comment 15-4, page 4.2-28, Mitigation 
Measure 4.2-1(a), is hereby revised as follows:  
 

4.2-1(a) Prior to initiation of grading activities for each phase of development of 
the MRIC, the project applicant for the MRIC Site shall set aside in 
perpetuity, at a minimum ratio of 2:1 of active agricultural acreage, an 
amount equal to the current phase. The applicant may choose to set 
aside in perpetuity an amount equal to the remainder of the project site 
instead of at each phase. The agricultural land shall be elsewhere in 
unincorporated Yolo County, through the purchase of development rights 
and execution of an irreversible conservation or agricultural easement, 
consistent with Section 40A.03.025 of the Davis Municipal Code. The 
location and amount of active agricultural acreage for the proposed 
project is subject to the review and approval by the City Council. The 
amount of agricultural acreage set aside shall account for farmland lost 
due to the conversion of the project site, as well as any off-site 
improvements, including but not necessarily limited to the off-site sewer 
pipe, and 400 feet along the north and east property line unless a “no 
aerial spray” easement is purchased. The amount of agricultural 
acreage that needs to be set aside for off-site improvements shall be 
verified for each phase of the MRIC during improvement plan review. 
Pursuant to Davis Code Section 40A.03.040, the agricultural mitigation 
land shall be comparable in soil quality with the agricultural land being 
changed to nonagricultural use. The easement land must conform with 
the policies and requirements of LAFCO including a LESA score no 
more than 10 percent below that of the project site.  The easement 
instrument used to satisfy this measure shall conform to the conservation 
easement template of the Yolo Habitat Conservancy. 

 
Response to Comment 40-4 
 
Please see Response to Comment 15-4. 
 
Response to Comment 40-5 
 
Comment noted. Please see Response to Comment 15-4.   
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Response to Comment 40-6 
 
Comment noted. For clarification purposes, page 4.4-39 of Section 4.4, Biological Resources, is 
hereby revised as follows: 
 

Section 9 of FESA as amended, prohibits the take of any fish or wildlife species listed 
under FESA as endangered. Under Federal regulation, take of fish or wildlife species 
listed as threatened is prohibited unless otherwise specifically authorized by regulation. 
"Take," as defined by FESA, means "to harass, harm, pursue, hunt, shoot, wound, kill, 
trap, capture, or collect, or to attempt to engage in any such conduct.” "Harm" includes 
not only the direct taking of a species itself, but the destruction or modification of the 
species' habitat resulting in the potential injuryactual injury or death of the species. As 
such, "harm" is further defined to mean "an act which actually kills or injures wildlife; 
such an act may include significant habitat modification or degradation where wildlife is 
actually killed or injured by significantly impairing essential behavioral patterns, 
including breeding, feeding or sheltering" (50 CFR 17.3). A December 2001 decision by 
the 9th Circuit Court of Appeals (Arizona Cattle Growers’ Association, Jeff Menges, vs. 
the U.S. Fish and Wildlife Service and Bureau of Land Management, and the Southwest 
Center for Biological Diversity) ruled that the USFWS must show that a threatened or 
endangered species is present on a project site and would be taken by the project 
activities. According to the ruling, the USFWS cannot require mitigation based on the 
probability that the species could use the site; rather the USFWS must show that the 
species is actually present. 

 
Response to Comment 40-7 
 
Comment noted. For clarification purposes, page 4.4-40 of Section 4.4, Biological Resources, is 
hereby revised as follows: 
 

Section 9 applies not only to federal agencies but to any local or State agency, and to any 
individual as well. If take of a listed species is necessary to complete an otherwise lawful 
activity, which triggersthis would trigger the need for consultation under Section 7 of 
FESA (for Federal agencies and projects with a federal “nexus” (that is, an authorized, 
funded or carried out by a federal agency)), or requires preparation of a Habitat 
Conservation Plan (HCP) pursuant to Section 10 of FESA (for state and local agencies, or 
individuals, and projects without a federal “nexus”). 
 

Response to Comment 40-8 
 
Comment noted. For clarification purposes, pages 4.4-40 and 4.4-41 of Section 4.4, Biological 
Resources, are hereby revised as follows: 
 

In the 1982 amendments to FESA, Congress established a provision in Section 10 that 
allows for the "incidental take" of endangered and threatened species of wildlife by non-
federal entities (for example, project applicants, state and local agencies), for projects 
which are not ‘authorized, funded or carried out by’ federal agencies. "Incidental take" is 
defined by FESA as take that is "incidental to, and not the purpose of, the carrying out of 
an otherwise lawful activity." Under Section 10 of FESA, the applicant for an "incidental 
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take permit" is required to submit a "conservation plan" to USFWS or NMFS that 
specifies, among other things, the impacts that are likely to result from the taking, and the 
measures the permit applicant would undertake to minimize and mitigate such impacts, 
and the funding that would be available to implement those steps. Conservation plans 
under FESA have come to be known as "habitat conservation plans" or "HCPs" for short. 
The terms incidental take permit, Section 10 permit, and Section 10(a)(1)(B) permit are 
used interchangeably by USFWS. Section 10(a)(2)(B) of FESA provides statutory criteria 
that must be satisfied before an incidental take permit can be issued.  
 

Response to Comment 40-9 
 
Comment noted. Page 4.4-42 of Section 4.4, Biological Resources, is hereby revised as follows: 
 

California Endangered Species Act  
 
The State of California enacted the CESA in 1984. The CESA is similar to the FESA but 
pertains to State-listed endangered and threatened species.  CESA requires state agencies 
to consult with the CDFW when preparing CEQA documents to ensure that the state lead 
agency actions do not jeopardize the existence of listed species. CESA directs agencies to 
consult with CDFW on projects or actions that could affect listed species, directs CDFW 
to determine whether jeopardy would occur, and allows CDFW to identify “reasonable 
and prudent alternatives” to the project consistent with conserving the species. Agencies 
can approve a project that affects a listed species if they determine that “overriding 
considerations” exist; however, the agencies are prohibited from approving projects that 
would result in the extinction of a listed species. 
 
The CESA prohibits the taking of State-listed endangered or threatened plant and wildlife 
species. CDFW exercises authority over mitigation projects involving state-listed species, 
including those resulting from CEQA mitigation requirements. CDFW may authorize 
taking if an approved habitat management plan or management agreement that avoids or 
compensates for possible jeopardy is implemented. CDFG requires preparation of 
mitigation plans in accordance with published guidelines. 
 
The CDFW exercises jurisdiction over wetland and riparian resources associated with 
rivers, streams, and lakes under California Fish and Wildlife Code Sections 1600 to 1607. 
The CDFW has the authority to regulate work that will substantially divert, obstruct, or 
change the natural flow of a river, stream, or lake; substantially change the bed, channel, 
or bank of a river, stream, or lake; or use material from a streambed.  
 
In addition, CDFW enforces the Fish and Wildlife Code of California, which provides 
protection for “fully protected birds” (§3511), “fully protected mammals” (§4700), “fully 
protected reptiles and amphibians” (§5050), and “fully protected fish” (§5515). The 
California Code of Federal Regulations (Title 14) prohibits the take of Protected 
amphibians (Chapter 5, §41), Protected reptiles (Chapter 5, §42) and Protected furbearers 
(Chapter 5, §460).  The California Endangered Species Act, which prohibits ‘take’ of 
state-listed Endangered or Threatened species, is also enforced by CDFW. 
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Response to Comment 40-10 
 
The City shares the applicant’s interest in speedy processing of the application and timely 
implementation of conditions of approval. Commitments to particular timeframes for particular 
post-approval tasks would more appropriately be made outside of the EIR.  If the City commits 
to specific turnaround times, the commitments would be better documented in the development 
agreement or other post-approval agreement. 
 
Response to Comment 40-11 
 
Regarding the request to have the City commit to specific turn-around times, please see 
Response to Comment 40-10. 
 
Regarding the requested rewording of the mitigation measure, staff agrees that the requested 
clarification is appropriate. Mitigation Measure 4.4-3(a) on pages 4.4-56 through 4.4-58 of 
Section 4.4, Biological Resources, is hereby revised as follows: 
 

4.4-3(a) To ensure avoidance and minimization of impacts to GGS, the project 
applicant for the MRIC shall implement the following measures: 

 
Mace Drainage Channel – Preconstruction Surveys 

 
 Within 15 days prior to conducting any work in the Mace 

Drainage Channel or existing on-site detention basin, the project 
applicant shall retain a qualified biologist to conduct a 
preconstruction survey to verify that no water is present in the 
channel within the project limits. The preconstruction survey 
shall be submitted to the City of Davis Department of 
Community Development and Sustainability for review. 

 The qualified biologist shall document whether aquatic habitat is 
present in the Mace Drainage Channel downstream of the MRIC 
site. If aquatic habitat is not present in the Channel between the 
MRIC site and CR 105 (a distance of 0.5 miles), then aquatic 
habitat connectivity is not present in the Mace Drainage 
Channel and further preconstruction surveys or construction 
monitoring is not required.  

 If water is present within the on- and off-site project limits, the 
Mace Drainage Channel shall be dewatered for a minimum of 
two weeks prior to construction activities in the Channel.  

 If the first preconstruction survey reveals that aquatic habitat is 
present in the Channel between the project site and CR 105, a 
second preconstruction survey shall be conducted within 24 
hours prior to construction. The second preconstruction survey 
shall be submitted to the City of Davis Department of 
Community Development and Sustainability for review. The 
second preconstruction survey shall cover the portion of the 
Mace Drainage Channel located on the MRIC site, and areas 
within 200 feet of the channel. If, based on the preconstruction 
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surveys, it is determined that potentially occupied GGS aquatic 
habitat occurs within 200 feet of the MRIC site, MM 4.4-3(b) 
shall be implemented.  
 
If GGS are encountered during preconstruction surveys, the 
City, USFWS and CDFW shall be notified and construction shall 
not commence until the followingappropriate avoidance 
measures approved by USFWS, and CDFW and the City are 
implemented. The measures may include, but are not limited to, 
the following: 
 

o Unless authorized by USFWS, site disturbance or 
construction activity within 200 feet of suitable aquatic 
habitat for the GGS shall not commence before May 1, 
with initial ground disturbance expected to correspond 
with the snake’s active season. Initial ground 
disturbance should be completed by October 1. 

o To the extent possible, site disturbance or construction 
activity shall be avoided within 200 feet from the banks 
of GGS aquatic habitat for any phase of development. 
Movement of heavy equipment in these areas shall be 
confined to existing roadways, where feasible, to 
minimize habitat disturbance. 

o Construction personnel shall receive USFWS‐approved 
worker environmental awareness training to instruct 
workers to recognize giant garter snake and their 
habitats. 

o Within 24 hours before site disturbance or construction 
activity, the project area shall be surveyed for GGS. The 
survey shall be repeated if a lapse in construction 
activity of two weeks or greater has occurred. If a GGS 
is encountered during construction, activities shall cease 
until appropriate corrective measures have been 
completed or it is determined by the qualified biologist 
and City staff, in coordination with USFWS and CDFW, 
that the GGS will not be harmed. Any sightings or 
incidental take shall be reported to USFWS and CDFW 
immediately. 

o Any aquatic habitat for the snake that is dewatered shall 
remain dry for at least 15 consecutive days after April 
15 and before excavating or filling of the dewatered 
habitat. If complete dewatering is not possible, potential 
snake prey (e.g., fish and tadpoles) shall be removed so 
that snakes and other wildlife are not attracted to the 
construction area. 

o GGS habitat to be avoided within or adjacent to 
construction areas shall be fenced and designated as 
environmentally sensitive areas. These areas shall be 
avoided by all construction personnel throughout 
construction for any phase of development.  
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Off-Site Volume Storage Pond (if approved) 
 

 During the inactive season (October 2 to April 30), no work 
shall be conducted in areas within 200 feet of potential aquatic 
habitat for GGS, unless authorized by USFWS.  

 Temporary stockpiling of soil shall not occur within 200 feet of 
potential aquatic habitat for GGS. 

 During the active season (May 1 to October 1), the construction 
monitoring provision of MM 4.4-3(b) shall be implemented and a 
biological monitor shall be present during work within 200 feet 
of aquatic habitat for GGS.  

 
The above change is for clarification purposes only and would not change the technical analysis 
prepared for the project. Accordingly, this revision does not alter the conclusions of the Draft 
EIR.  
 
Response to Comment 40-12 
 
Please see Master Response #8, Swainson’s Hawk. City staff has researched the issue of residual 
level of significance for Swainson’s hawk impacts, assuming implementation of mitigation in the 
form of 1:1 permanent protection of habitat and nest avoidance, and made the following 
determinations:  
 

1) As documented in their publication entitled “Staff Report Regarding Mitigation for 
Impacts to Swainson's Hawks (Buteo swainsoni) in the Central Valley of California 
(California Department of Fish & Wildlife, 1994)”, the state Department of Fish and 
Wildlife has determined that compliance with these measures reduces a project’s impacts 
to “less than significant” levels (no page numbers).   

2) The mitigation is consistent with the requirements of the Agreement Regarding 
Mitigation For Impacts to Swainson’s Hawk Foraging Habitat in Yolo County executed 
in 2002 between the state Department of Fish and Wildlife, the Yolo County Habitat 
Joint Powers Agency, the City of Davis, and other member agencies.  

3) The Nishi EIR concluded that the same mitigation requirement mitigated project impacts 
to less than significant. 

4) The Cannery EIR concluded that the same mitigation requirements mitigated project 
impacts to less than significant. 
 

As a result of the above considerations, page 4.4-64 of Section 4.4, Biological Resources, of the 
Draft EIR is revised as follows:  
 

Mitigation Measure(s) 
With implementation of Mitigation Measure 4.4 5(a) below, the project’s potential 
impacts to nesting Swainson’s hawk would be reduced to a less than significant level. 
Implementation of Mitigation Measures 4.4 5(b) and (c) below would reduce impacts to 
Swainson’s hawk foraging habitat through the preservation of compensatory Swainson’s 
hawk foraging habitat. However, because the 229 acre project site is currently outside of 
the existing City limits, and the loss of foraging habitat associated with urbanization of 
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the project site has not heretofore been anticipated in any City environmental documents, 
the permanent loss of Swainson’s hawk foraging habitat as a result of development on the 
project site would remain significant and unavoidable. Impacts to Swainson’s hawk 
foraging habitat would be reduced to a less-than-significant level through Mitigation 
Measures 4.4-5(b) and (c) due to their consistency with State and local programs and 
policies for mitigating Swainson’s hawk foraging habitat impacts. In addition, under the 
CEQA Guidelines, impacts to a threatened species such as the Swainson’s hawk are 
considered to be significant if a project substantially reduces the number or restricts the 
range of the species.  Implementation of Measure 4.4-5(a) will avoid direct impacts to 
nesting Swainson’s hawk and thus eliminate any potential for the project to substantially 
reduce the number of the species.  The Mace Ranch Innovation Center project will not 
reduce the range of the Swainson’s hawk, substantially or otherwise.  The hawk’s 
breeding range extends from northern Mexico into Canada.  The loss of the project site, 
as Swainson’s hawk habitat, within such a substantial part of western North America 
does not represent any kind of adverse effect on the range of the species.  This conclusion 
is reinforced by the fact that, with mitigation, the project provides permanent protection, 
enhancement, and management of Swainson’s hawk foraging habitat mitigation within 
Yolo County. 

 
This does not change the conclusion reached in Impact 5-5 of the Cumulative Impacts chapter 
that the project’s incremental contribution of Swainson’s hawk foraging habitat conversion, 
when viewed in combination with other project’s effects to Swainson’s hawk foraging habitat, is 
significant and unavoidable despite the implementation of feasible mitigation. 
 
Response to Comment 40-13 
 
The staff believes the Mitigation Measures in Section 4.5 are appropriate. The mitigation 
measures were recommended by the cultural resources experts from Far Western 
Anthropological Research Group, Inc. and the measures are noted in the Archaeological Survey 
Report performed for the proposed project. The City, by including Mitigation Measures 4.5-1 
and 4.5-2(a), is relying upon the expertise of its consultant.  
 
Response to Comment 40-14 
 
The requested additional text provides a useful clarification. For clarification purposes, 
Mitigation Measure 4.10-2 on page 4.10-42 of Section 4.10, Land Use and Urban Decay, is 
hereby revised as follows: 

 

4.10-2(a) Prior to building permit issuance for ancillary retail space, the applicant 
shall demonstrate to the City’s satisfaction that there is sufficient unmet 
demand from a combination of retail demand from MRIC employees and 
businesses and/or retail demand from elsewhere within the Davis 
marketplace to support the retail space for which the building permit is 
requested. The demonstration to the City may be premised upon the 
number of employees (and/or residents) on-site, the commercial (and/or 
residential) square footage developed, or other factors relevant to the 
generation of on-site demand. The objective of this requirement is to 
ensure that retail space developed within the MRIC will not re-allocate 
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demand from existing Davis retailers, but will instead help the City to 
increase its net retail capture rate and provide new retail offerings that 
will satisfy currently unmet demand. 

 
Response to Comment 40-15 
 
The commenter/applicant is requesting consideration of a third access point on Mace Boulevard, 
north of the two proposed access points, and located approximately along the existing County 
Road 104 alignment.  City Public Works staff agree this may be a desirable addition to the 
project.  This access was considered by Fehr and Peers as a potential mitigation measure for the 
MRIC project. County Road 104 is located approximately 850 feet north of the proposed 
northernmost MRIC project access. Providing a third access point along Mace Boulevard at this 
location was determined to have no significant impact on traffic conditions. This is due to the 
fact that the two proposed project access points along Mace Boulevard would operate at 
acceptable Level of Service with the designated mitigation measures and that the proposed third 
project access point is located a sufficient distance (i.e., 850 feet) from the nearest intersection 
such that queues occurring at the third access point would not affect adjacent intersections. The 
addition of a third access point would result in a reallocation of traffic from the two proposed 
project access points along Mace Boulevard, particularly for traffic destined to and from the west 
along Mace Boulevard/East Covell Boulevard.  This access may either be restricted to right-
in/right-out only, or accommodate full access. If providing for full access, a traffic signal and 
intersection design modifications, including turn pockets, will be required at this location. These 
requirements will be addressed in the conditions of approval prepared for the project. 
 
Response to Comment 40-16 
 
The requested modification to Mitigation Measure 4.14-1 on p. 4.14-22 of the Draft EIR, is 
correct. As a result, Mitigation Measure 4.14-1 on p. 4.14-22 of the Draft EIR is hereby revised 
as follows:  
 

Mitigation Measure(s) 
 
MRIC and Mace Triangle  
 
4.14-1 As directed by the City, based on either a focused development phase traffic 

study as described in Mitigation Measure 4.14-2, or the monitoring carried 
out by the Master Owners’ Association (MOA) as part of the Project Travel 
Demand Management Program described in Mitigation Measure 4.14-6, the 
project applicant shall fund, and the City shall supervise, the design and 
construction of a traffic signal at the intersection of Monarch Lane/Covell 
Boulevard. The signal design, timing plans, and coordination plan for 
adjacent Covell Boulevard signals shall be reviewed and approved by the 
Davis Public Works Department prior to issuance of a building permit for 
the traffic signal. Funding for the signal will be deposited at the time of the 
first final map prior to the issuance of a building permit for any building in 
Phase 2. Responsibility for implementation of this mitigation measure shall 
be assigned to the MRIC and Mace Triangle on a fair share basis. Based on 
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analysis already performed, this improvement is not triggered by phase one 
MRIC development; however, all MRIC development shall have a fair share 
funding obligation.  

 
Response to Comment 40-17 
 
This comment and the related exhibit provided by the commenter are noted, and will be 
considered during deliberations on the project. The mitigation measure referenced in the 
comment does not preclude implementation via restriping.  Because the facility is a state asset, 
this outcome would be contingent on approval by Caltrans.  Design of any improvements on the 
overcrossing will require a design process involving Caltrans, and requiring Caltrans approval.  
Staff believes the measure is appropriate as written.   
 
Response to Comment 40-18 
 
Staff believes the mitigation measure is appropriate as written.   
 
Response to Comment 40-19 
 
Comment noted. In response to the comment, the following changes are made to Chapter 8, 
Mixed-Use Alternative, of the Draft EIR.  
 
Pages 8-35, Mitigation Measure 8-5(a), is hereby revised as follows: 
 
MRIC Mixed-Use  

 
8-5(a) Prior to initiation of grading activities for each phase of development at 

the Mixed-Use site, the project applicant for the Mixed-Use site shall set 
aside in perpetuity, at a minimum ratio of 2:1 of active agricultural 
acreage, an amount equal to the current phase. The applicant may 
choose to set aside in perpetuity an amount equal to the remainder of the 
project site instead of at each phase. The agricultural land shall be 
elsewhere in unincorporated Yolo County, through the purchase of 
development rights and execution of an irreversible conservation or 
agricultural easement, consistent with Section 40A.03.025 of the Davis 
Municipal Code. The location and amount of active agricultural acreage 
for the proposed project is subject to the review and approval by the City 
Council. The amount of agricultural acreage set aside shall account for 
farmland lost due to the conversion of the project site, as well as any off-
site improvements, including but not necessarily limited to the off-site 
sewer pipe, and 400 feet along the north and east property line unless a 
“no aerial spray” easement is purchased.  The amount of agricultural 
acreage that needs to be set aside for off-site improvements shall be 
verified for each phase of the MRIC project during improvement plan 
review. Pursuant to Davis Code Section 40A.03.040, the agricultural 
mitigation land shall be comparable in soil quality with the agricultural 
land whose use is being changed to nonagricultural use. The easement 
land must conform with the policies and requirements of LAFCO 
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including a LESA score no more than 10 percent below that of the 
project site.  The easement instrument used to satisfy this measure shall 
conform to the conservation easement template of the Yolo Habitat 
Conservancy. 

 
Pages 8-50 and 8-51, Mitigation Measure 8-17(a), are hereby revised as follows: 
 

8-17(a)  To ensure avoidance and minimization of impacts to GGS, the project 
applicant for the Mixed-Use Site shall implement the following 
measures: 

 
Mace Drainage Channel – Preconstruction Surveys  

 
 Within 15 days prior to conducting any work in the Mace 

Drainage Channel or existing on-site detention basin, the project 
applicant shall retain a qualified biologist to conduct a 
preconstruction survey to verify that no water is present in the 
channel within the project limits. The preconstruction survey 
shall be submitted to the City of Davis Community Development 
and Sustainability Department for review. 

 The qualified biologist shall document whether aquatic habitat is 
present in the Mace Drainage Channel downstream of the 
Mixed-Use Site. If aquatic habitat is not present in the Channel 
between the Mixed-Use Site and CR 105 (a distance of 0.5 
miles), then aquatic habitat connectivity is not present in the 
Mace Drainage Channel and further preconstruction surveys or 
construction monitoring is not required.  

 If water is present within the on- and off-site project limits, the 
Mace Drainage Channel shall be dewatered for a minimum of 
two weeks prior to construction activities in the Channel.  

 If the first preconstruction survey reveals that aquatic habitat is 
present in the Channel between the project site and CR 105, a 
second preconstruction survey shall be conducted within 24 
hours prior to construction. The second preconstruction survey 
shall be submitted to the City of Davis Community Development 
and Sustainability Department for review. The second 
preconstruction survey shall cover the portion of the Mace 
Drainage Channel located on the Mixed-Use Site, and areas 
within 200 feet of the channel. If, based on the preconstruction 
surveys, it is determined that potentially occupied GGS aquatic 
habitat occurs within 200 feet of the MRIC Site, MM 8-17(b) 
shall be implemented. 

 
If GGS are encountered during preconstruction surveys, the 
City, USFWS and CDFW shall be notified and construction shall 
not commence until the followingappropriate avoidance 
measures approved by USFWS, and CDFW and the City are 
implemented. The measures may include, but are not limited to, 
the following: 
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o Unless authorized by USFWS, site disturbance or 

construction activity within 200 feet of suitable aquatic 
habitat for the GGS shall not commence before May 1, 
with initial ground disturbance expected to correspond 
with the snake’s active season. Initial ground 
disturbance should be completed by October 1. 

o To the extent possible, site disturbance or construction 
activity shall be avoided within 200 feet from the banks 
of GGS aquatic habitat for any phase of development. 
Movement of heavy equipment in these areas shall be 
confined to existing roadways, where feasible, to 
minimize habitat disturbance. 

o Construction personnel shall receive USFWS‐approved 
worker environmental awareness training to instruct 
workers to recognize giant garter snake and their 
habitats. 

o Within 24 hours before site disturbance or construction 
activity, the project area shall be surveyed for GGS. The 
survey shall be repeated if a lapse in construction 
activity of two weeks or greater has occurred. If a GGS 
is encountered during construction, activities shall cease 
until appropriate corrective measures have been 
completed or it is determined by the qualified biologist 
and City staff, in coordination with USFWS and CDFW, 
that the GGS will not be harmed. Any sightings or 
incidental take shall be reported to USFWS and CDFW 
immediately. 

o Any aquatic habitat for the snake that is dewatered shall 
remain dry for at least 15 consecutive days after April 
15 and before excavating or filling of the dewatered 
habitat. If complete dewatering is not possible, potential 
snake prey (e.g., fish and tadpoles) shall be removed so 
that snakes and other wildlife are not attracted to the 
construction area. 

o GGS habitat to be avoided within or adjacent to 
construction areas shall be fenced and designated as 
environmentally sensitive areas. These areas shall be 
avoided by all construction personnel throughout 
construction for any phase of development. 

 
Off-Site Volume Storage Pond (if approved) 
 

 During the inactive season (October 2 to April 30), no work 
shall be conducted in areas within 200 feet of potential aquatic 
habitat for GGS, unless authorized by USFWS.  

 Temporary stockpiling of soil shall not occur within 200 feet of 
potential aquatic habitat for GGS. 

 During the active season (May 1 to October 1), the construction 
monitoring provision of MM 8-17(b) shall be implemented and a 
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biological monitor shall be present during work within 200 feet 
of aquatic habitat for GGS.  

 
Pages 8-55 and 8-56 are hereby revised as follows: 
 

Impacts related to Swainson’s hawk were determined to be significant and unavoidable 
for the proposed project. The Mixed-Use Alternative would consist of development over 
the same site and acreage as the proposed project. Consequently, the Mixed-Use 
Alternative would have the same potential to cause direct effects on the species during 
tree removal or if construction occurs during the nesting season and active Swainson’s 
hawk nests are present. In addition, because the same amount of suitable foraging habitat 
for Swainson’s hawk would be present on the site under the Mixed-Use Alternative, the 
loss of foraging habitat would be the same as the proposed project. With implementation 
of Mitigation Measures 8 19(a), the project’s potential impacts to nesting Swainson’s 
hawk would be reduced to a less than significant level. Implementation of Mitigation 
Measure 8 19(b) would reduce impacts to Swainson’s hawk foraging habitat through the 
preservation of compensatory Swainson’s hawk foraging habitat. However, because the 
Mixed Use site is currently outside of the existing City limits, and the loss of foraging 
habitat associated with urbanization of the project site has not heretofore been anticipated 
in any City environmental documents, the permanent loss of Swainson’s hawk foraging 
habitat as a result of innovation center development on the Mixed Use site would remain 
significant and unavoidable. Impacts to Swainson’s hawk foraging habitat would be 
reduced to a less-than-significant level through Mitigation Measure 8-19(b) due to its 
consistency with State and local programs and policies for mitigating Swainson’s hawk 
foraging habitat impacts. In addition, under the CEQA Guidelines, impacts to a 
threatened species such as the Swainson’s hawk are considered to be significant if a 
project substantially reduces the number or restricts the range of the species.  
Implementation of Measure 8-19(a) will avoid direct impacts to nesting Swainson’s hawk 
and thus eliminate any potential for the project to substantially reduce the number of the 
species.  The Mixed-Use Alternative will not reduce the range of the Swainson’s hawk, 
substantially or otherwise.  The hawk’s breeding range extends from northern Mexico 
into Canada.  The loss of the project site, as Swainson’s hawk habitat, within such a 
substantial part of western North America does not represent any kind of adverse effect 
on the range of the species.  This conclusion is reinforced by the fact that, with 
mitigation, the project provides permanent protection, enhancement, and management of 
Swainson’s hawk foraging habitat mitigation within Yolo County. 

 
Page 8-108, Mitigation Measures 8-54, is hereby revised as follows: 
 

8-54  In conjunction with submittal of any final planned development for the 
MRIC that includes ancillary retail uses, an analysis shall be submitted 
to the City of Davis Department of Community Development and 
Sustainability, which shall demonstrate that the proposed ancillary retail 
development will not exceed the anticipated demand increase from new 
employees. The demonstration to the City may be premised upon the 
number of employees (and/or residents) on-site, the commercial (and/or 
residential) square footage developed, or other factors relevant to the 
generation of on-site demand. If the analysis cannot demonstrate that the 
proposed amount of ancillary retail space will not outpace employee-



Final EIR 
Mace Ranch Innovation Center Project 

January 2016 
 

Chapter 4 – Responses to Comments 
4 - 307 

generated demand, then the ancillary retail uses shall be removed from 
the final planned development, or scaled back to be commensurate with 
the projected employee-generated demand.  

 
Page 8-139, Mitigation Measures 8-70(a), is hereby revised as follows: 
 

8-70(a)  As directed by the City, based on either a focused development phase 
traffic study or the monitoring carried out by the Master Owner’s 
Association as part of the Project Travel Demand Management Program 
described in Mitigation Measure 8-75, the project applicant shall fund 
and the City shall supervise the design and construction of a traffic 
signal at the intersection of Mace Boulevard/Project Access 
(northernmost)/County Road 104/County Road 30B.  The signal design, 
timing plans, and coordination plan shall be reviewed and approved by 
the Davis Public Works Department prior to issuance of a building 
permit for the traffic signal. Funding for the signal will be deposited at 
the time of the first final map prior to the issuance of a building permit 
for any building in Phase 2. Responsibility for implementation of this 
mitigation measure shall be assigned to the MRIC and Mace Triangle on 
a fair share basis. Based on analysis already performed, this 
improvement is not triggered by phase one MRIC development; however, 
all MRIC development shall have a fair share funding obligation. 

 
Response to Comment 40-20 
 
Thank you. 
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LETTER 41: MATTHEW PALM, INDIVIDUAL 
 
Response to Comment 41-1 
 
Thank you for submitting comments on the MRIC Draft EIR. The traffic analysis in the Draft 
EIR does not underestimate the number of workers, who will drive into Davis to work at the 
MRIC. In fact, the traffic analysis is very conservative in this respect. As noted in Response to 
Comment 21-2, for the Existing Plus Project scenario the traffic analysis assumed that all 5,882 
MRIC employees would live outside Davis. As noted on p. 4.14-18 of the Draft EIR, this 
assumption, in large part, is based upon recent housing data, which indicates extremely low 
vacancy rates in the City of Davis, thereby supporting the assumption that if the proposed project 
were built under today’s conditions, little housing would be available in Davis to support MRIC 
employees. This means that the Draft EIR assumes that all employees would drive to the site. 
The assessment of traffic impacts is therefore conservative, particularly as it relates to impacts 
along Mace Boulevard in the project vicinity, the I-80/Mace Boulevard interchange, and I-80 to 
the east. 
 
Response to Comment 41-2 
 
Table 4.12-7 shows the “City of Davis Jobs/Housing Balance.” As such, including employment 
on the UC Davis campus, which is not located within the City of Davis as the comment suggests, 
would not be appropriate. However, to provide context, footnotes 1 and 2 of Table 4.12-7 
acknowledge the employment at UC Davis and indicate that with consideration of the UC Davis 
employment, the jobs/housing balance within the larger Davis community would be relatively 
close to the jobs/housing balance estimates for the Sacramento Region as a whole, as 
summarized in Table 4.12-6. The comment suggests the Longitudinal Household Employer 
Dynamics (LEHD) data set as an alternative source of information for the jobs/housing balance 
calculations included in the Draft EIR. The aforementioned data source is not comparable to the 
data from the Sacramento Area Council of Governments (SACOG) that is used for Tables 4.12-6 
and 4.12-7; thus, modification of Table 4.12-7 to use the LEHD data would not be appropriate. 
 
The comment suggests that by not including UC Davis employment, the data and calculations in 
Table 4.12-7 bias estimations that follow in the Draft EIR. However, Table 4.12-8, which reports 
on the commute patterns of Davis area workers, utilizes a different set of data from the U.S. 
Census to calculate the commute patterns of “Davis Area” workers, which includes people who 
work on the UC Davis campus. 
 
The comment expresses concern that lower-paid workers will not be able to afford to live in 
Davis and, thus, will have to commute into the City. However, attempting to predict a precise 
number of MRIC employees who would seek more affordable housing outside of Davis would 
be speculative. Rather, the Draft EIR considers the fact that at present, approximately 45 percent 
of existing Davis area employees commute to work from residences located outside of the City 
of Davis. The Draft EIR considers this fact a reasonable indicator of the potential commute 
patterns of future Davis, including those who would be attracted to jobs at the MRIC. 
Undoubtedly, a significant number of workers who live in other communities may commute to 
the MRIC site due to several factors, such as affordability, and would easily account for five 
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percent of the MRIC employment base that could earn lower wages and seek more affordable 
housing outside of the Davis area, as suggested by the comment. 
 
Response to Comment 41-3 
 
This comment suggests that the Draft EIR be modified to incorporate assumptions about future 
growth in the number of housing units in Davis that would be occupied by students.  In 
particular, step #4 outlined in the comment concludes that the number of student households 
occupying housing units in Davis are not included in the calculation of jobs/housing balance.  
This is correct; however, this comment seeks to change the definition of jobs/housing balance, 
which is the ratio of jobs to dwelling units for a given area or community.  Additionally, the 
analysis in Chapter 4.12 of the Draft EIR did not factor in the availability of new student (and 
faculty and staff) housing that could become available through the continuing implementation of 
the UC Davis Long Range Development Plan (LRDP). UC Davis currently houses a total of 
8,500, or 28%, of all students on campus. The previously approved plans for the West Village 
campus neighborhood, which currently houses about 2,000 people, include housing for another 
1,000 students and 500 faculty/staff homes that have yet to be constructed. The University 
recognizes that the housing supply within the City of Davis is very constrained, and although it is 
not known how much housing will be included in the LRDP update that the University is 
currently undertaking, all indications are that the update will include some additional housing 
development. As an example, the remaining undeveloped housing referenced above in the West 
Village campus neighborhood would house about 13 percent of the growth in students and 20 
percent of the growth in faculty/staff that is tentatively planned between 2015 and the 2027 
horizon year of the pending UC Davis LRDP.  
 
Draft EIR analysis summarized in 4.12-13 assumes that as much as 67 percent of the workforce 
housing demand from the MRIC would be re-directed to locations outside of the City of Davis.  
This would represent a substantially higher proportion of MRIC employees commuting in from 
outside of Davis, as compared to the current commute pattern, by which about 45 percent of 
existing Davis employees live outside of the city.  The latter figure reflects the fact that existing 
Davis workforce households currently must compete with students for what is already a very 
constrained supply of housing within the City of Davis.  This means that as currently written, the 
Draft EIR analysis in Chapter 4.12 is using a relatively conservative assumption, from the 
standpoint of not over-stating the number of MRIC employees who might live within the City.  
In reality, there are a number of factors that might cause the actual number of MRIC employees 
who live within the City to be closer to the existing 45% figure than the conservative 67% figure 
that is used in the Draft EIR.  This includes the fact that MRIC employees are envisioned to be 
relatively highly educated and well-paid, which would position them to compete on a strong 
footing with students for purchase or rent of available housing units.  Further, unlike students, for 
whom it is not uncommon to change residential location multiple times during their affiliation 
with the university, local employees are not as much of a transient population, and would again 
be more likely to be able to take advantage of housing units that become available within the 
community. 
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Nevertheless, even if the measure of jobs/housing balance were redefined to include students, the 
conclusion with regard to Impact 4.12-1, where jobs/housing balance is analyzed, that the project 
would result in significant and unavoidable impacts, would not change. 
 
The comment further suggests that the use of the findings from Chapter 4.12 of the Draft EIR for 
subsequent Transportation and Circulation analysis may under-estimate the potential VMT 
increase brought about by the preferred scenario that fails to include housing.  In fact, from a 
transportation impacts standpoint, the Draft EIR analysis uses very conservative assumptions 
about the portion of MRIC employee households that would be able to live in Davis, versus the 
portion that would need to commute to their jobs from locations outside of Davis. 
 
The assumptions used for the traffic scenarios analyzed in Chapter 4.14 of the Draft EIR utilized 
a range of assumptions about the proportion of MRIC employees that would have to commute 
into Davis to work at MRIC, due to a limited local supply of housing.  In the Existing Plus 
Project scenario, which may be most relevant to this comment, the traffic analysis very 
conservatively assumed that due to the constrained housing supply, 100 percent of the MRIC 
employees would need to commute into Davis for work, from homes outside the area.  In the 
CEQA Cumulative scenario, which assumed that the MRIC would develop along with the Davis 
Innovation Center, and the Nishi Property, MRIC employees were assumed to occupy a pro-rata 
share of the 1,238 new housing units estimated in Table 4.12-12 as being available for new 
innovation center employees. Based on MRIC’s employment estimate of 5,882, the 
transportation analysis only allocated MRIC employees about 35 percent of the 1,238 new homes 
in the CEQA Cumulative scenario, or about 435 units, which were assumed to be available to 
innovation center workers.  The Davis Innovation Center application, which envisioned as many 
as 10,842 employees that would occupy the remaining new units assumed to be available to 
innovation center workers, has been deemed withdrawn.  To the extent that the CEQA 
Cumulative scenario does not explicitly incorporate assumptions about the number of new Davis 
housing units that might be occupied by students in the future, because the Davis Innovation 
Center is not moving forward, this scenario can in all likelihood more than accommodate the 
assumed number of MRIC employees in local housing plus any new student households that 
might occupy a portion of the new local housing units. 
 
Response to Comment 41-4 
 
The following is in response to the first bullet of the comment. The 3.5 percent vacancy factor 
assumption indicates how much of the available housing supply is actually able to accommodate 
local households. The higher the vacancy rate, the lower the number of housing units that are 
assumed to be available to actually accommodate households. At present, local apartment 
vacancy rates that are referenced in the comment are exceptionally low. If the Draft EIR used a 
vacancy assumption that was lower than 3.5 percent, the analysis would assume that more 
housing units are actually available to accommodate households, as compared to using the 3.5 
percent vacancy assumption. By assuming a somewhat more moderate 3.5 percent housing 
vacancy rate, the Draft EIR is conservative (i.e., will tend to estimate a greater rather than lesser 
number of housing units needed) in estimating the number of housing units that would be 
necessary to house a given workforce size. 
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The following is in response to the second bullet of the comment. As indicated in footnote 5 in 
Table 4.12-12, the Draft EIR calculations of housing supply and demand considered potential job 
growth and housing supply for the 2015 to 2035 time period. Because the first housing units in 
The Cannery project did not become available for occupancy until the second half of 2015, the 
Draft EIR considered The Cannery units as contributing to the overall supply of housing that 
would be available to help accommodate housing growth during the 2015 to 2035 time period. 
 
Response to Comment 41-5 
 
Please see Master Response #3, Mixed-Use Alternative, and Master Response #4, Guarantees of 
Developer Performance. 
 
Response to Comment 41-6 
 
Thank you.  
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LETTER 42: DARRYL RUTHERFORD, SACRAMENTO HOUSING ALLIANCE 
 
Response to Comment 42-1 
 
Thank you for submitting comments on the MRIC Draft EIR. Please see Response to Comment 
41-1.  
 
Response to Comment 42-2 
 
Please see Response to Comment 41-2.   
 
Response to Comment 42-3 
 
Please see Response to Comment 41-3.   
 
Response to Comment 42-4 
 
Please see Response to Comment 41-4.   
 
Response to Comment 42-5 
 
Please see Master Response #3, Mixed-Use Alternative, and Master Response #4, Guarantees of 
Developer Performance. 
 
Response to Comment 42-6 
 
Thank you. 
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LETTER 43: EILEEN M. SAMITZ, INDIVIDUAL 
 
Response to Comment 43-1 
 
Thank you for submitting comments on the MRIC Draft EIR. Your concerns about the project 
are noted for the record. Regarding assumed employee occupancy of dwelling units and 
internalization in the Mixed-Use Alternative, please see Master Response #3, Mixed-Use 
Alternative, and Response to Comment 45-16.  
 
Response to Comment 43-2 
 
The commenter’s opposition to the Mixed-Use Alternative and the inclusion of housing in the 
project is noted for the record and will be considered by the decision-makers in their 
deliberations on the project.  Thank you.  
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LETTER 44: STEWART SAVAGE, DAVIS DOWNTOWN 
 
Response to Comment 44-1 
 
Thank you for submitting comments on the MRIC Draft EIR. The comment expresses general 
concerns with the Draft EIR which are dealt with in more specificity below.  
 
Response to Comment 44-2 
 
The comment expresses concern that nearly 100 percent of the ancillary retail/services could be 
developed in Phases 1 and 2 of the MRIC project, with only a nominal amount of the desired 
manufacturing/R&D/office space of the project being developed during the leading portion of 
the project.  This is not accurate; and the commenter’s concern is addressed in Section 4.10, 
Land Use and Urban Decay, of the Draft EIR. Specifically, Mitigation Measure 4.10-2 states,  
 

Prior to building permit issuance for ancillary retail space, the applicant shall 
demonstrate to the City’s satisfaction that there is sufficient unmet demand from a 
combination of retail demand from MRIC employees and businesses and/or retail 
demand from elsewhere within the Davis marketplace to support the retail space for 
which the building permit is requested. The objective of this requirement is to ensure that 
retail space developed within the MRIC will not re-allocate demand from existing Davis 
retailers, but will instead help the City to increase its net retail capture rate and provide 
new retail offerings that will satisfy currently unmet demand. 

 
The comment expresses similar concern regarding the proposed hotel/conference center 
component of the MRIC project. In response to the comment, a subcomponent of mitigation 
measure 4.10-2 is added to page 4.10-41 of the Draft EIR, as follows [note: see Response to 
Comment 40-14 for additional revisions to Mitigation Measure 4.10-2]:  
 

4.10-2(a) Prior to building permit issuance for ancillary retail space, the applicant 
shall demonstrate to the City’s satisfaction that there is sufficient unmet 
demand from a combination of retail demand from MRIC employees and 
businesses and/or retail demand from elsewhere within the Davis 
marketplace to support the retail space for which the building permit is 
requested. The demonstration to the City may be premised upon the 
number of employees (and/or residents) on-site, the commercial (and/or 
residential) square footage developed, or other factors relevant to the 
generation of on-site demand.  The objective of this requirement is to 
ensure that retail space developed within the MRIC will not re-allocate 
demand from existing Davis retailers, but will instead help the City to 
increase its net retail capture rate and provide new retail offerings that 
will satisfy currently unmet demand. 

4.10-2(b) Prior to building permit issuance for the proposed hotel, the applicant 
shall demonstrate to the City’s satisfaction that there is sufficient unmet 
demand from a combination of hotel demand from MRIC employees and 
businesses and/or hotel demand from elsewhere within the Davis 
marketplace to support the hotel space for which the building permit is 
requested.  The objective of this requirement is to ensure that the hotel 



Final EIR 
Mace Ranch Innovation Center Project 

January 2016 
 

Chapter 4 – Responses to Comments 
4 - 327 

developed within the MRIC will not re-allocate demand from existing 
Davis hotels, but will instead help the City to provide new hotel offerings 
that will satisfy currently unmet demand. 

 
Response to Comment 44-3 
 
Table 3-2 is correct. The project is anticipated to include up to 100,000 square feet of ancillary 
retail. Figure 3-7 has been revised for clarification purposes, as shown in the following page.  
 
Response to Comment 44-4 
 
The comment expresses concern about the potential for the cumulative effects of ancillary retail 
at the MRIC project, plus other nearby properties that would permit retail development, which 
could alter the local retail shopping patterns that could ultimately compromise the viability of 
businesses in Downtown Davis. To address these concerns, the Draft EIR contains Mitigation 
Measure 4.10-2, which would require that, “Prior to building permit issuance for ancillary retail 
space, the applicant shall demonstrate to the City’s satisfaction that there is sufficient unmet 
demand from a combination of retail demand from MRIC employees and businesses and/or retail 
demand from elsewhere within the Davis marketplace to support the retail space for which the 
building permit is requested. The objective of this requirement is to ensure that retail space 
developed within the MRIC will not re-allocate demand from existing Davis retailers, but will 
instead help the City to increase its net retail capture rate and provide new retail offerings that 
will satisfy currently unmet demand.” 
 
Response to Comment 44-5 
 
The commenter notes that the City services required to support the Mace Ranch Innovation 
Center (MRIC) are estimated at $180,000 annually compared to $140,000 for Nishi, and requests 
a more detailed calculation of the cost.  It appears that the commenter is referring to Table C-2, 
which estimates the annual net general fund expenditures for community services at $170,000 for 
MRIC and $141,000 for Nishi.  The cost estimates are assessed on a per person served basis, as 
shown in Table C-1, based on the expenditures in the FY 2015-2016 Adopted Budget. The 
commenter points out that the MRIC is six times the size of Nishi.  Due to the predicted land 
uses of the Nishi project, specifically the addition of housing, the cost estimates for the Nishi 
project are disproportionately high when compared to the size of the projects. As shown in Table 
A-4, while the MRIC project has a much larger employee base, the Nishi resident population 
results in a persons served figure that is similar for both projects (2,736 for MRIC versus 2,269 
for Nishi), resulting in the two projects having similar costs for many City services. 
 
Response to Comment 44-6 
 
The commenter’s concerns about the project are noted for the record and will be considered by 
the decision-makers during their deliberations on the project.  Thank you.   
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Figure 5 
[Revised Figure 3-7 of the Draft EIR] 
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